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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Civil Action No. 610 

Louise A. Hawley, Plaintiff , 

vs. 

Evelyn S. Hawley, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 In the District Court of the United States 
for the District of Columbia 

Filed November 8 1938 

No. 610 

Louise A. Hawley 45 East Church Street Milan, Ohio 

Plaintiff 

vs. 

Evelyn S. Hawley 2609 Woodley Place, N. W. Washing¬ 
ton, D. C. Defendant 

Complaint on Special Bond 

1. The plaintiff, Louise A. Hawley, a citizen of the 
United States residing in Milan, Ohio, sues the defendant, 
Evelyn S. Hawley, a citizen of the United States residing 
in the District of Columbia, for that: 

2. Defendant Evelyn S. Hawley on or about October 21, 
1930, executed and filed with the Register of Wills of the 
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District of Columbia an undertaking in the following words 
and figures: 

Form No. 30 

“Special Undertaking 
Supreme Court of the District of Columbia 
Holding Probate Court 
Adm. No. 39,199 

In Re Estate of Charles A. Hawley, Deceased 

Whereas by decree of the Supreme Court of the Dis¬ 
trict of Columbia, holding Probate Court, letters testa¬ 
mentary have been granted to Evelyn S. Hawley upon the 
estate of Charles A. Hawley, deceased, late of the District 
of Columbia. (Letters have been issued and a) special 
undertaking (is) required by law, in the maximum sum of 
Six Thousand dollars (in lieu of general undertaking here¬ 
tofore given.) 

Now the conditions of this undertaking are, and we, the 
undersigned Evelyn S. Hawley, as principal, and The 
Guardian Casualty Company as surety, do hereby under¬ 
take, that the above Evelyn S. Hawley shall pay all the 
debts of and just claims against the said testator and all 
damages which shall be recovered against her as Execu¬ 
trix and shall in all things abide by and perform such judg¬ 
ment or decree as the Court may make in the premises. 

And we, the said Evelyn S. Hawley, principal, and The 
Guardian Casualty Company, surety, do hereby appear and 
submit ourselves to the jurisdiction of the Court, and un¬ 
dertake for ourselves and each of us, our and each of our 
heirs, executors, administrators, successors and assigns in 
the maximum sum of Six Thousand dollars, to abide by 
and perform the judgment or decree of the Court in the 
premises and further agree that, upon default by the prin¬ 
cipal in any of the conditions hereof, the damages 
2 may be ascertained in such manner as the Court 
shall direct, that the Court may give judgment 
hereon in favor of any person thereby aggrieved against 
us as principal and surety for the damages, not exceeding 
Six Thousand dollars, suffered or sustained by such ag¬ 
grieved party and that such judgment may be rendered in 
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the above entitled cause or proceeding against all or any 
of us whose names are hereto signed, as provided by Sec¬ 
tion 479 a of the Code of Law for the District of Columbia, 
provided, however, that nothing herein contained shall be 
held or construed to prevent a judgment against said prin¬ 
cipal in a sum in excess of said hereinbefore mentioned 
amount. 

Witness our hands and seals the 21 day of October, A. D. 
1930 

(s) EVELYN S'. HAWLEY (Seal) 

(s) GUARDIAN CASUALTY COMPANY by (Seal) 

LON H. CADAN 
Attorney-in-Fact”- 

3. On March 1, 1929 C. A. Hawley executed and deliv¬ 
ered to the plaintiff a promissory note in the following 
words and figures: 

“$2700.00 March 1st, 1929 

One year after date I promise to pay to the 

order of Louise A. Hawley 
Two Thousand and Seven Hundred Dollars at 7% 
Value received. 

No. Due C. A. Hawley” 

At the same time C. A. Hawley delivered to the plaintiff 
as collateral security for the said note twenty shares of 
the common stock of the C. L. Frame Dental Supply Com¬ 
pany with offices in Chicago, being Certificate No. 24 for 10 
shares and Certificate No. 25 for 10 shares, and on the back 
of the certificates C. A. Hawley signed in blank the power 
of attorney to transfer same. At the same time the said 
C. A. Hawley delivered to the plaintiff a statement in the 
following words and figures: 

“Dr. C. A. Hawley 
1624 Eye St. 

Washington, D. C. 

March 1, 1929 

This statement witnesses that Certificates of Stock in the 
C. L. Frame Dental Supply Co., Nos. 19, 24, 25, 31, com- 
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prising 65 shares are placed in the hands of Atty S. Haw¬ 
ley and Louise A. Hawley as security for my two notes, 
one to Atty S. Hawley for $4300 and one to Louise A. Haw¬ 
ley for $2700, dated March 1, 1929. 

3 In case of inv failure to pay these notes the stock 

becomes their property and when notes are paid the 
stock is to be returned to me. 

(signed) C. A. HAWLEY” 

The value of said shares of stock is unknown to the 
plaintiff. 

The said C. A. Hawley never made any payments on the 
said note during his lifetime except $41.00 on July 7, 1929, 
as he died July 22,1929. The defendant has made the fol¬ 
lowing payments to the plaintiff on the said note: 

$148.00 on February 1, 1930 

31.50 on July 18, 1930 

63.00 on December 12, 1930 

30.50 on January 31, 1931 
150.00 on August 16, 1932 
150.00 on January 5, 1933 

This was the last payment made on the said note. 

4. The defendant owes to the plaintiff the sum of 
$2700.00, with interest from March 1, 1929, subject to the 
credits in the preceding paragraph. 

5. Wherefore, the plaintiff demands (1) that the plaintiff 
have judgment against the defendant in the sum of 
$2700.00, with interest from March 1, 1929, subject to the 
following credits: $148.00 on February 1, 1930, $31.50 on 
July 18,1930, $63.00 on December 12,1930, $30.50 on Janu¬ 
ary 31, 1931, $150.00 on August 16, 1932 and $150.00 on 
January 5, 1933; (2) that the said twenty shares of stock 
of the C. L. Frame Dental Supply Company be sold and 
after paying the expenses thereof and costs of this suit 
the proceeds be applied on the said judgment; (3) that the 
plaintiff have judgment against the defendant for costs. 

WALTER C. BALDERSTON 

HUDSON, CREYKE & HUDSON 

By RAYMOND M. HUDSON 
Attorneys for Plaintiff 
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4 Motion to Dismiss . 

Filed November 28 1938 

* * # 

The defendant, by her attorney, moves the Court to dis¬ 
miss the Complaint herein upon the ground that the same 
does not set forth a cause of action, in the following re¬ 
spects : 

1. The Complaint does not allege that the defendant was 
ever appointed Executor, without which appointment she 
could not become liable for any obligation of Charles A. 
Hawley. 

2. The Complaint does not state whether the C. A. Haw¬ 
ley alleged therein to have signed a certain note described 
therein, is the same person as Charles A. Hawley, named 
as the deceased in Administration No. 39,199, concerning 
whose estate this action is alleged to be brought. 

3. That the Complaint does not aver that the plaintiff 
ever filed any claim against the estate of said Charles A. 
Hawley; nor whether, if such claim was filed, the same was 
rejected. 

4. The Complaint does not aver whether there was or 
was not any order of publication issued against creditors 
in said estate case and whether the claim now made was 
made within the time allowed by the statutes respecting 
such claims. 

5. And other matters upon the face of the record. 

WM. A. GALLAGHER 
Attorney for the Defendant . 

5 Order 

Filed December 23 1938 

• # « 

On consideration of the motion of the defendant to dis¬ 
miss, it is by the Court this the 23rd day of December, 1938 

ORDERED that the said motion to dismiss be and the 
same is hereby denied. 

0 R LUHRING 

Justice 
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6 Answer 

Filed January 26 1939 
* * • 

First Defense. 

The complaint fails to state a claim against the defen¬ 
dant upon which relief can be granted; as more fully set 
forth in the motion to dismiss said complaint filed herein 
on November 28th, 1938, which said motion is hereby in¬ 
corporated herein and made a part hereof by reference. 

Second Defense. 

Defendant says that the alleged claim of the plaintiff in 
this cause has heretofore been adjudicated between the 
parties hereto in Administration Cause No. 39,199, in the 
District Court of the United States for the District of 
Columbia, said cause being entitled “In re Estate of 
Charles A. Hawley, Deceased”, and that said cause was 
adjudicated in favor of this defendant and against plain¬ 
tiff. 

Third Defense. 

Defendant says that the claim of the plaintiff is shown 
by the record to be based upon an alleged promissory note 
of one C. A. Hawley; and for defense says that if said note 
is the note of Charles A. Hawley, it was made and deliv¬ 
ered without any consideration whatsoever. 

Fourth Defense. 

Defendant says that as a condition precedent to the right 
to maintain this suit, which said condition precedent is not 
averred in any manner in the complaint herein, nor is com¬ 
pliance therewith alleged, the plaintiff must have 

7 proved her claim, now sued on, against the estate of 
Charles A. Hawley, Administration Cause No. 39,199 

in said Court, in the manner provided and within the time 
allowed by the Code of Laws for the District of Columbia; 
and that in fact no such claim was ever exhibited or proved 
against such estate; that publication against creditors was 
ordered by the Court in said probate cause in August 1929, 
and publication was made according to said order in Sep¬ 
tember, 1929, and that such publication was made more 
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than six months prior to the making of distribution in said 
estate; and that the plaintiff, having failed to exhibit or 
prove such claim, cannot now assert any such claim. 

Fifth Defense. 

Defendant says that the present claim is a claim made 
after distribution in the estate of Charles A. Hawley, 
wherein said claim was by law required to be exhibited, 
duly authenticated; and that distribution was made in said 
estate long prior to the filing of this suit, and that said 
claim has never been proved, nor duly authenticated and 
exhibited, as required by law. 

Sixth Defense. 

Defendant says further that the claim alleged on behalf 
of the plaintiff herein arises out of a promissory note al¬ 
leged to have been executed by Charles A. Hawley, now 
deceased, late a resident of the District of Columbia, whose 
estate was administered in said District, in Administration 
Cause No. 39,199, in this Court; and that this defendant 
was duly appointed and qualified as executrix of the last 
will and testament. That the petition for letters of admin¬ 
istration was filed in this Court on August 7th, 1929; that 
letters issued on August 23rd, 1929, and the defendant 
qualified as Executrix on August 26th, 1929 by giving a 
general undertaking in form approved by this Court; and 
that in September 1929, publication against creditors was 
ordered and made in due form as required by law; that 
thereafter, and on the 13th day of October, 1930, this de¬ 
fendant, as Executrix aforesaid, entered into a fur- 
8 ther undertaking in the form of a special under¬ 
taking, which is set forth in the Complaint herein; 
that at no time was any claim filed against the said estate 
on behalf of the plaintiff, nor was the defendant, as Execu¬ 
trix of said Estate, informed or notified of any claim made 
by said plaintiff, Louise A. Hawley, for payment of any 
amount whatsoever due her from estate, until shortly be¬ 
fore the filing of this suit; that the estate of her Testator, 
Charles A. Hawley, was not liable to the said Louise A. 
Hawley on account of any debt due her from said Charles 
A. Hawley; and that the note herein relied upon to sup¬ 
port the claim of said Louise A. Hawley was made and de- 
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livered to said Louise A. Hawley without any considera¬ 
tion whatsoever; and if any claim had been offered on ac¬ 
count of such note in said estate this Executrix would have 
been bound under the law to reject such claim; and defen¬ 
dant further says that in said Administration Cause No. 
39,199, on May 5th, 1938, a petition was filed on behalf of 
the plaintiff herein in which it was claimed that the plain¬ 
tiff, Louise A. Hawley, was a creditor of the estate of said 
Charles A. Hawley, Deceased, on account of the same 
claim, evidenced by the same note, as in this case; and that 
in disposing of this petition this Court was required to 
pass upon the question whether or not the said Louise A. 
Hawley was in fact a creditor of the said Estate, and did 
in fact have a claim against said estate; and that this Court 
upon the record in said Administration Cause found in 
favor of this defendant and dismissed the said petition of 
the plaintiff by an order which is still in force and effect; 
and defendant says that all of the matters and things 
sought to be litigated herein have been disposed of by the 
adjudication of this Court in said Administration Cause 
No. 39,199. 

Seventh Defense. 

The defendant denies each and every allegation of the 
claim of plaintiff except insofar as the same are admitted 
in the foregoing defenses Numbered One to Six, 
9 which said admissions are herein incorporated by 
reference and made a part hereof; and denies that 
she ovres the plaintiff the amount claimed or any amount 
whatsoever. 

WM. A. GALLAGHER 
Attorney for the Defendant. 


Memorandum 

April 20—1939. 

Leave granted defendant to amend answer to April 24, 
1939. 
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10 Supplemental and Additional Defense . 

Filed April 24 1939 

• # * 

Comes now the defendant, Evelyn S. Hawley, by her at¬ 
torney, William A. Gallagher, and, leave of Court being- 
first obtained, files this further defense to the alleged cause 
of action herein: 

That the note set forth in the Complaint herein is not 
a valid and subsisting obligation of the defendant; that the 
same w T as not and is not a valid and subsisting claim 
against the estate of Charles A. Hawley, deceased; that 
the obligation of said note, if any there was, was paid, dis¬ 
charged and satisfied by the said Charles A. Hawley, by 
the sale and transfer to the plaintiff, Louise A. Hawley of 
certain certificates of stock in the following corporations, 
to-wit, in the C. L. Frame Corporation, the Altoona Mines 
Company and the Mary Ryan Mining Company. 

WM A GALLAGHER 
Attorney for Defendant 

11 Order 

Filed May 5—1939 

• * # 

This cause coming on to be heard on the merits on the 
issues, on consideration of all the evidence offered, it is by 
the Court this the 5 day of May, 1939 

ORDERED that the plaintiff, Louise A. Hawley, have 
judgment and recover of the defendant, Evelyn S. Hawley, 
the sum of $2700 with 7 % interest per annum from March 
1, 1929, subject to the following credits: $148.00 on Feb¬ 
ruary 1, 1930, $31.50 on July 18, 1930, $63.00 on December 
12, 1930, $30.50 on January 31, 1931, $150.00 on August 
16, 1932 and $150.00 on January 5,1933, -which interest com¬ 
puted to date amounts to $2227.82, making a total of 
$4354.36, plus costs and have execution thereon. 

It is further ordered that Geoffrey Creyke, Jr. be and 
hereby is appointed a special commissioner for the purpose 
of selling for cash twenty of shares of stock of the C. L. 
Frame Dental Supply Co., a corporation, which are col¬ 
lateral to the note and described in the complaint, at pub- 
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lie auction at some public auction house in the District of 
Columbia after advertising the time, place and terms of 
sale for ten days by publication inserted on two or more 
days prior to the day of sale in some newspaper published 
in the District of Columbia and the Washington Law Re¬ 
porter. 

It is further ordered that out of the proceeds of said sale 
Geoffrey Creyke Jr, special commissioner, after paying the 
costs of said sale, including a commission of 5% to him¬ 
self as commissioner for his services, and after paying the 
costs of this suit, shall pay the balance to the plaintiff or 
her attorney of record as a credit on the judgment herein. 
The said Geoffrey Creyke Jr, special commissioner, before 
acting hereunder shall execute a bond in the penalty 
12 of $1,000.00 before the Clerk of this Court for the 
faithful performance of his duties hereunder. 

T. ALAN GOLDSBOROUGH 
Justice 

No objection to form. 

WM. A. GALLAGHER. 

Attorney for Defendant 


13 Motion to Vacate Judgment , and Stay 

Proceedings 

Filed May 15 1939 

* * • 

Comes now the defendant, by her attorney of record, 
and moves the Court to vacate the judgment heretofore en¬ 
tered in this cause, and to stay all proceedings to enforce 
said judgment, upon the following grounds: 

1. That the Court, prior to said judgment, made no writ¬ 
ten finding of facts and statement of conclusions of law 
thereon, as required by Rule 52 of the Federal Rules of 
Civil Procedure. 

2. That judgment was contrary to the evidence and to 
the weight of the evidence. 

3. That the judgment was contrary to law. 

WM. A. GALLAGHER 
Attorney for the Defendant 
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14 Motion for a New Trial 

Filed May 15 1939 

• * • 

Comes now the defendant, Evelyn S. Hawley, by her at¬ 
torney, Wm. A. Gallagher, and moves the Court for a new 
trial in the above entitled cause, and to stay all proceed¬ 
ings to enforce the judgment, upon the following grounds. 

1. That the Court erred in admitting evidence; particu¬ 
larly in admitting in evidence certain letters purporting 
to be written and signed by the deceased, Charles A. Haw¬ 
ley, upon the identification of Walter S. Balderston, attor¬ 
ney for said deceased: in admitting in evidence certain let¬ 
ters written by the defendant, Evelyn S. Hawley, after the 
death of said Charles A. Hawley; 

2. That the Court erred in ruling that the alleged note 
of said Charles A. Hawley was a valid, outstanding in¬ 
debtedness of said Charles A. Hawley, at the time of the 
trial of this cause. 

3. That the Court erred in ruling that said note had not 
been discharged by the retention by the plaintiff of the 
stock held by the plaintiff under the terms of the agree¬ 
ment between the deceased and the plaintiff, in writing, and 
accompanying the transmission of said stock and note to 
the plaintiff. 

4. That the Court erred in ruling that the suit was prop¬ 
erly brought upon the bond of the executrix. 

5. That the Court erred in ruling that the plaintiff could 
maintain this action without alleging and proving that she 
had legally established a claim against the estate of said 

Charles A. Hawley. 

15 6. That the Court erred in finding in favor of the 
plaintiff and against the defendant. 

7. That the Court erred in refusing to find that the stat¬ 
ute of limitations had run against the claim of the plain¬ 
tiff. 

8. That the Court erred in ruling that the plaintiff was 
not required to show by competent evidence that the re¬ 
quirements of the Code of Law of the District of Columbia 
respecting claims against estates of decedents had been 
complied with. 
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9. That the Court erred in making a finding in favor of 
the plaintiff, when the evidence plainly showed that the re¬ 
quirements of the Code of Laws for the District of Co¬ 
lumbia respecting the proof and establishment of claims 
against the estates of decedents had not been complied 
with. 

10. That the Court erred in holding that the defendant 
was liable in this cause upon the special undertaking 
given by her as executrix, to secure the payment of cer¬ 
tain specified claims, the claim of the plaintiff not being 
one of the claims so specified. 

11. That the evidence in the cause showed that the de¬ 
fendant had given a general undertaking covering the 
claim of the plaintiff, and that the Court erred in holding 
that the special undertaking herein sued upon was liable 
for the claim of the plaintiff; and in refusing to rule that 
the said general undertaking was the bond upon which the 
suit should have been brought. 

12. That the Court erred in refusing to sustain the plea 
of res ad judicata. 

13. That the Court erred in finding for the plaintiff, 
and against the defendant. 

14. That the Court erred in entering judgment for the 
plaintiff. 

15. And for other matters apparent upon the face of the 
record. 

WM. A. GALLAGHER 
Attorney for the Defendant 

16 Memorandum 

June 12—1939. 

Motions to vacate judgment, stay proceedings and for a 
new trial, argued and overruled. 


Order 

Filed June 12 1939 



On consideration of the motions of the defendant for a 
new trial and to vacate the judgment and stay proceedings, 
it is by the Court this 12th day of June, 1939 
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ORDERED that the said motions be and the same are 
hereby denied. 


T. ALAN GOLDSBOROUGH 
Justice 


17 Findings of Facts.—Submitted by attorney 

for defendant ( proposed) 

Filed June 12 1939 

The Court, after hearing testimony in open Court, finds 
the following facts: 

1. That the defendant, Evelyn S. Hawley, was the wife 

of Dr. Charles A. Hawley, was upon his death nominated 
in his will as his Executrix; that as such executrix she 
gave, in the probate branch of this Court, in administra¬ 
tion No. 39,199, a general undertaking in form required by 
law, for the faithful performance of her duties as Execu¬ 
trix ; that this undertaking was given on ; 

that thereafter defendant gave in the same cause a special 
undertaking to all the debts and just claims against the 
estate of her deceased husband and all damages which 
should be recovered against her as such executrix. 

2. That no claim was ever filed by the plaintiff herein 
against the estate of said Charles A. Hawley at any time 
in the probate court; nor was any proceeding brought 
either in law or in equity to establish the claim involved in 
this suit; that the note upon which said claim was based 
was in the sum of $2,700.00, which note remained in the 
custody of the plaintiff, uncancelled, and was introduced in 
evidence at the trial; that the same was identified bv one 
Walter S. Balderston, who had been the attorney for the 
deceased, and who had been attorney for the widow of the 
deceased in connection with the said probate cause; that 
only evidence that said note had not been paid and the 
debt discharged was the fact that the note remained in 
the possession of the plaintiff and was not marked can¬ 
celled or paid; that the note at the time of its delivery was 
accompanied by certain certificates of stock which were by 
agreement between said Charles A. Hawley, and the plain¬ 
tiff, Louise A. Hawley to be retained by her in satis- 

18 faction of the debt evidenced by said note; that upon 
the non-payment of the note such stock was retained 
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by said Louise A. Hawley, and was so retained until the 
time of the hearing herein; that the said Louise A. Hawley 
did not testify in said hearing and that the only evidence in 
the case on behalf of the plaintiff was that introduced 
through the testimony of said Walter S. Balderston. 

3. That no action was brought upon the claim in any 
court of law or equity for more than three years prior to 
the filing of this action; and that this action was not 
brought ■within the time allowed by the statute of limita¬ 
tions. 

4. That in the Probate Branch of the Court, the cause 
aforesaid, proceedings -were had in which there vras in¬ 
volved the question of the validity of the claim of the said 
Louise A. Ha-wley, which proceedings -were decided ad¬ 
versely to the said plaintiff, and from which action of the 
Court an appeal was taken, which said appeal, at the time 
of the hearing, was still pending in the United States 
Court of Appeals for the District of Columbia. 

Conclusions of Law. 

The Court, upon the testimony in this cause, and upon 
the facts as found by it, concludes, as a matter of law; 

1. That the suit in this cause is a suit upon the special 
undertaking entered into by the defendant as executrix of 
the estate of Charles A. Ha-wley; that it is not a suit 
against said estate nor against her as executrix, but is 
against her personally as principal upon said undertak¬ 
ing. 

2. That the plaintiff, not having established her claim 
against the estate of said Charles A. Haw r ley, is not en¬ 
titled to maintain suit upon the said undertaking. 

3. That the plaintiff’s cause of action lay upon the gen¬ 
eral undertaking, if at all, and not on the special under¬ 
taking. 

4. That there was no competent evidence of any breach 
of the condition of the undertaking. 

5. That the possession by the plaintiff of the uncan¬ 
celled note of the deceased, Charles A. Hawley, dated 

March 1, 1929, at the time of the trial of this cause 
19 in May, 1939, raises no presumption that the said 
note was not paid, nor that the indebtedness of said 
Charles A. Hawley to the plaintiff was not discharged. 
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6. That the said indebtedness was discharged by the re¬ 
tention by the plaintiff of the stock taken by her at the time 
of the delivery of said note to her, under the agreement 
that she was to own the same if said note was not paid when 
due. 

7. That the claim upon said indebtedness in this suit 
was barred by the Statute of Limitations. 

8. That, the same question of the claim of the plaintiff 
against the estate of the deceased, Charles A. Hawley, hav¬ 
ing been decided adversely to the plaintiff, and an appeal 
having been taken therefrom, the plea of res adjudicata is 
well founded. 

By the Court: 


Justice. 

Submitted by: 

WM. A. GALLAGHER 
Attorney for Defendant. 

20 Finding of Facts 

Filed June 12 1939 


On evidence produced at the trial of this action, the 
Court finds the following facts as proven by the evidence: 

The Plaintiff loaned Twenty-Seven Hundred ($2,700) 
Dollars at 7% interest for one (1) year on March 1,1929 to 
the late Dr. Charles A. Hawley, husband of the defendant 
and brother of the plaintiff, and he executed the note and 
collateral agreement covering twenty (20) shares of the 
stock of the C. L. Frame Dental Company as set out in 
the Complaint, to evidence and secure the said loan. 

This debt has not been satisfied or paid, but the follow¬ 
ing payments were made by the defendant thereon: 

$148.00 on February 1, 1930, $31.50 on July 18, 1930, 
$63.00 on December 12, 1930, $30.50 on January 31, 1931, 
$150.00 on August 16,1932 and $150.00 on January 5, 1933. 

Dr. Charles A. Hawley died July —, 1929 and Letters 
Testamentary were issued to the defendant as executrix 
on August —, 1929. The defendant executed the special 
undertaking set out in the Complaint on October 21, 1930 
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to pay all the debts of said Dr. Charles A. Hawley, and at 
that date the said note was a valid and binding debt of the 
estate. 

Conclusion of Law 

The Court finds and holds as a matter of law that on the 
facts found the plaintiff is entitled to judgment for the 
said Twenty-Seven Hundred ($2,700) Dollars with inter¬ 
est at 7% from March 1, 1929 subject to the credits set out 
in the finding of facts and that a judgment to that effect 
will be entered. 

T. ALAN GOLDSBOROUGH 
Justice 

21 Notice of Appeal 

Filed June 16 1939 

* * • 

Notice is hereby given this 16th day of June, 1939, that 
the defendant, Evelyn S. Hawley, hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 5th 
day of May, 1939, in favor of the plaintiff, (the motion to 
vacate said judgment and to stay proceedings; and the 
motion of defendant for a new trial, were dulv made and 
were overruled on June 12, 1939.) against said Evelyn S. 
Hawley. 

WM. A. GALLAGHER 
Attorney for Defendant . 


Memoranda 

June 16—1939. 

Copy of notice of appeal mailed by clerk to Hudson, 
Creyke and Hudson. 

Supersedeas ($6,000.00) bond of Defendant approved 
and filed. 


22 Stenographic Report of Evidence at the Trial 

Filed July 19, 1939 

# # • 

This cause came on to be heard before The Honorable, 
Alan T. Goldsborough, Justice of the District Court of the 
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United States for the District of Columbia, Washington, 
D. C., on Wednesday, April 19, 1939, between the hours 
of 3:00 o ’clock P. M. and 4:00 o ’clock P. M. 

Appearances: 

Raymond M. Hudson, Esquire, Counsel for Plaintiff; 
William A. Gallagher, Esquire, Counsel for Defendant. 

23 Proceedings 

Mr. Hudson. If Your Honor please, I have previously 
offered in evidence the order of the Probate Court, au¬ 
thorizing special bond, and the special bond itself. 

The Court. Very well, you may proceed. 

Thereupon, Walter C. Balderston, called as a witness 
by and on behalf of the plaintiff and being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Hudson: 

Q. State your name. A. Walter C. Balderston. 

Q. Mr. Balderston, were you acquainted with Dr. C. A. 
Hawley ? A. For many years, very well acquainted. I 
was his attorney for many years. 

Q. Were you acquainted with the defendant, Evelyn S. 
Hawley? A. Very well, now. 

Q. Are you acquainted with the plaintiff, Louise A. 
Hawley ? A. I have met her, only, about the time the Doc¬ 
tor died, at Mrs. Hawley’s house. I have had a lot of 
communications and letters with Miss Hawley, defendant 
in this case. 

24 Q. Do you know the handwriting of Doctor Haw¬ 
ley? A. I do. 

Q. You are acquainted with the handwriting of the de¬ 
fendant, Evelyn S. Hawley? A. I am. 

Q. I show you a note dated March 1, 1929, for twenty- 
seven hundred dollars, payable to Louise A. Hawley, and 
ask you if you recognize that signature? 

Mr. Gallagher. Before the witness answers this ques¬ 
tion, I shall object to it on the ground that he, as attorney 
for Dr. C. A. Hawley and Louise A. Hawley, is not compe¬ 
tent to testify. 
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The Court. What is that based on? 

Mr. Gallagher. Based on the privilege between him and 
his client. 

The Court. Does that privilege exclude the identifica¬ 
tion of a signature? 

Mr. Gallagher. Anything that came into his knowledge 
as an attorney. 

The Court. You asked him if he knew the signature? 
Mr. Hudson. Yes, sir. That is correct. 

The Court. I will admit it. 

Mr. Gallagher. May we have an exception? 

The Witness. That is Doctor Hawley’s signature. 

By Mr. Hudson: 

25 Q. The paper attached to it, dated March 1, 1929, 
on Doctor Hawley’s stationery, whose handwriting 

is that in? A. That is Doctor Hawley’s. 

Mr. Gallagher. Can that be over the same objection? 
The Court. Sure. 

A. (Continued) That is his signature. 

The Court. Is that a promissory note? 

The Witness. Yes, sir. 

The Court. After you offer it in evidence, I would like 
to see it. 

By Mr. Hudson: 

Q. I show you two certificates of stock, No. 24 and No. 
25, for ten shares each of C. L. Frame Dental Supply Com¬ 
pany, payable to C. A. Hawley, and ask you to look on the 
back at the signature and state if you know whose signa¬ 
ture that is. A. That is Doctor Hawley’s signature. 

Q. On each certificate? A. On each certificate. 

Mr. Hudson. I offer in evidence the note of $2,700.00 of 
“March 1,1929, one year after date I promise to pay to the 
order of Louise A. Hawley, $2,700.00 at seven per cent. 
Value received, C. A. Hawley,” as Plaintiff’s Exhibit A. 

I offer as Exhibit B for the plaintiff the statement at¬ 
tached thereto putting the stock up as collateral to the note. 
I also offer the two certificates of stock, No. 24 as 

26 plaintiff’s Exhibit C, and certificate No. 25 as plain¬ 
tiff’s Exhibit D. 


EVELYN S. HAWLEY VS. LOUISE A. HAWLEY. 


19 


Mr. Gallagher. I object to the exhibits going in as evi¬ 
dence on the ground that it is testimony from an attorney 
as to confidential matters of his client, and that they would 
not be admissible except for his testimony, and his testi¬ 
mony makes them inadmissible. 

The Court. The objection is overruled on the ground 
that the only interrogation that the witness was asked was 
as to the handwriting of the signature on the promissory 
note and the statement and the signature attached to the 
note. 

Mr. Gallagher. Exception. 

Mr. Hudson. And the endorsement on the back of the 
stock. 

The Court. Yes, and the signature of the endorsement 
on the back of the stock. 

Mr. Hudson. I will state, and the record shows, under 
Rules 36 and 37-c, we presented these papers and the cor¬ 
respondence I will offer in a few minutes, and called on the 
defendant to either admit that they were genuine or not, 
and they answered that they would not admit that they 
were admissible in evidence, and neither denied nor ad¬ 
mitted the genuineness. They seemed to think we wanted 
to get them in evidence, and would not admit— 

Th Court. Just a minute. I want to get this. All right, 
you may proceed. 

27 (The said note, so offered in evidence, was marked 
Plaintiff’s Exhibit A.) 

(The said statement, so offered in evidence, was marked 
Plaintiff’s Exhibit B.) 

(The said stock certificate No. 24, so offered in evidence, 
was marked Plaintiff’s Exhibit C.) 

(The said stock certificate No. 25, so offered in evidence, 
was marked Plaintiff’s Exhibit D.) 

By Mr. Hudson: 

Q. I show you an envelope which is dated February 20, 
1929, with which there is a letterhead of Dr. C. A. Hawley, 
dated February 20, 1929, and ask you if you know the 
handwriting of that letter and signature? A. Knowing 
Doctor Hawley’s writing as I do, yes. I never saw him 
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sign his name that way, Charles, abbreviated, “Chas.” 
That is his handwriting. 

Q. The letter and the signature? A. The letter and the 
signature, both. 

Mr. Hudson. I offer that as Plaintiff’s Exhibit E. 

Mr. Gallagher. Same objection, may it please Your 
Honor, on the ground that the testimony necessary to iden¬ 
tify it, to admit it in evidence, is inadmissible. 

The Court. The defendant’s objection will, of necessity, 
involve the legal conception that an attorney can at no time 
be called for the purpose of identifying the signa- 

28 ture of any client he may have, and for this reason, 
in addition to the reason previously given, the ob¬ 
jection is overruled. 

Mr. Gallagher. Exception. 

Mr. Hudson. Do you want me to read the whole letter to 
you? 

The Court. I don’t know what it is. 

Mr. Hudson. This is a letter from Doctor Hawley to his 
two sisters, directed to “Attv S. Hawley.” 

Mr. Gallagher. For the sake of the record, there has 
been no testimony here that they were Doctor Hawley’s 
sisters and that letter was to them. 

Mr. Hudson. I wasn’t putting it in. I was telling the 
Court what it is. It is dated February 20,1929, and March 
1,1929, and it states he has sold certain stock of theirs, that 
he had for them. 

29 Mr. Gallagher. May I renew my objection to that 
and other pieces of documentary evidence. I also 

have the further objection— 

The Court. State your grounds. 

Mr. Gallagher. The ground is that it is not admissible 
on the identification of Mr. Balderston, who, at the time the 
letter was written, was attorney for Doctor Hawley. 

The Court. Objection overruled. 

Mr. Gallagher. And the other ground is that it con¬ 
cerned a transaction with a deceased person, and for that 
reason they are not admissible under Title 9, Section 9, 
dealing with testimony for the benefit of a surviving party. 
The Court. The objection is overruled on the ground 
that the evidence presented purports to be a letter 

30 written by a deceased party of a transaction, and 
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not to any general statements made by deceased party or 
any statement of the transaction other than that contained 
in the deceased’s letter. 

(The said letter, so offered in evidence, was marked 
Plaintiff’s Exhibit E.) 

Mr. Hudson. I now offer in evidence— 

Mr. Gallagher. May it please Your Honor, I don’t want 
to keep repeating the notation of an exception unless Your 
Honor insists. I do take exception. 

The Court. Objection overruled and counsel for the de¬ 
fendant notes an exception. 

Mr. Hudson. That can apply to all the letters we are 
putting in. 

The Court. If that is the same objection to all. I don’t 
know. 

Mr. Hudson. I offer as Plaintiff’s Exhibit F, envelope 
postmarked April 4, 1929, to Miss Atty S. Hawley, and a 
letter on Doctor Hawley’s letterhead dated April 4, 1929, 
“Dear Sisters, I am enclosing check—” 

Mr. Gallagher. Has that been identified? 

Mr. Hudson. Yes, I offered that in evidence. 

Mr. Gallagher. I make the same objection, if that is 
going to be put in. 

The Court. Has that been identified? 

Mr. Hudson. Yes. I identified that as Exhibit F. 
31 The Witness. He means, you have not asked me 
about it. 

By Mr. Hudson: 

Q. I show you that letter and ask you— A. That is 
Doctor Hawley’s signature and letter. 

Q. The w’hole handwriting? A. Yes. 

Mr. Hudson. I will read the parts that are applicable. 
“I am enclosing check for $41.00 for interest on my note, 
A. S. H. $25.00, L. A. H. $16.00,” and it is addressed to 
“My dear Sisters: I am sending one check and you can 
divide it when you get it cashed.” 

Mr. Gallagher. Same objection and same exception. 

(The said letter, so offered in evidence, was marked 
Plaintiff’s Exhibit F.) 
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The Court. I think, Mr. Hudson, unless it is admitted, 
you ought to establish the fact that he only had two sisters, 
and that, therefore, these must be the parties referred to. 

By Mr. Hudson: 

Q. In Exhibit B, the collateral authority to the note, he 
has mentioned Atty S. Hawley and Louise A. Hawley. Do 
you know who they are? 

Mr. Gallagher. I object to that. 

The Court. On -what ground? 

Mr. Gallagher. It goes beyond the signature of Doctor 
Hawley and came to this witness ’ knowledge through 

32 his representation of Doctor Hawley, and it is in¬ 
admissible. 

The Court. Is it your purpose to show’ by this witness 
that from his personal knowledge Doctor Hawley had tw T o 
sisters by the name of Louise Hawley and Atty Hawley? 
Is that what you are trying to prove? 

Mr. Hudson. Yes. 

The Court. It is admissible. 

Mr. Gallagher. I withdraw that objection. 

By Mr. Hudson: 

Q. Do you know’ liow r many sisters Doctor Hawley had? 
A. I know’ he had tw’o sisters, Louise A. and Atty Hawley. 
I do not know w’hether he had any other sisters or not. I 
never heard of any others. I had been the attorney for 
Doctor Hawley tw’entv years. I wnsn’t attorney for him 
in this transaction that these letters refer to, and know’ 
nothing about this transaction during his lifetime. 

Q. Did you know’ that he had a sister, Atty S. Hawley 
and one to whom'the exhibit is addressed? A. I met Doc¬ 
tor Hawley’s two sisters, Atty Hawley and Louise A. Hawr- 
ley, after his death, and before the funeral, at Mrs. Haw¬ 
ley’s residence. 

Q. Where did they live? A. Mrs. Hawley lived at the 
LaSalle Apartment house. 

Q. Where did the sisters live? A. Ohio. 

33 Q. What towm? A. Marion, I think. I am not 
sure. They lived in Ohio, and I have forgotten the 

name of the town. It is a small town. 
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Q. I show you an envelope, addressed to Miss Louise 
Hawley, Milan, Ohio, a letter postmarked December 15, 
1929, with a letter attached thereto. Do you know whose 
handwriting the envelope and the letter are in, and whose 
signature is to the letter? A. The signature is that of 
Mrs. Evelyn Hawley, the defendant in this case, and I 
would say the whole letter is in her handwriting. There is 
no question whatever about the signature, and I think there 
is no question about the letter. 

Mr. Gallagher. What was the date of that letter? 

Mr. Hudson. December 15, 1929. It was qualified in 
August, 1929. 

Mr. Gallagher. Did you represent Mrs. Hawley at that 
time ? 

The Witness. I can’t say whether I did or not, Mr. Gal¬ 
lagher. I was attorney for Mrs. Hawley as executrix of 
the estate, and my services continued for quite a while, 
and then they were—I don’t know just when they were ter¬ 
minated, and I couldn’t say whether in December I was her 
attorney or not, but I will say that she has never filed an 
account. 

Mr. Gallagher. Are you testifying as to this letter, now, 
Mr. Balderston? 

The Witness. I am answering your question. 

34 Mr. Gallagher. I asked if at the time this letter 
was written, you represented Mrs. Hawley? 

The Witness. I don’t know whether I did or not. I will 
explain this. I was attorney for Mrs. Hawley immediately 
after the funeral of Doctor Hawley, and I acted as attorney 
for Mrs. Hawley and did a lot of work, going day and 
night, I was, at least, hurrying things up for her. The es¬ 
tate was quite involved, and I advised her to take out a gen¬ 
eral bond, because if she didn’t, she would be liable on her 
special bond, and a personal liability, and I have been 
practicing law long enough— 

Mr. Gallagher. I object. 

The Witness. I am trying to answer your question. 

Mr. Gallagher. You filed a withdrawal of appearance in 
the case, didn’t you ? 

Mr. Hudson. The record shows he was attorney at the 
time. 




24 


EVELYN S. HAWLEY VS. LOUISE A. HAWLEY - . 


Mr. Gallagher. I object to the letter and the identifica¬ 
tion of it. Mr. Balderston was attorney for Mrs. Hawley 
on the matters mentioned in that letter. 

The Court. Overruled. He only identified the handwrit¬ 
ing and has not undertaken to disclose any communica¬ 
tion received by him from his client. 

Mr. Gallagher. I understood the ruling of the Court was 
that he was not attempting to disclose any communication 
disclosed to him by his client? 

The Court. Yes. 

35 Mr. Gallagher. This letter could not be admitted 
in evidence without his identification. Therefore, he 

is testifying against his client’s interests. 

The Court. That is a very different proposition. The 
purpose of a confidential communication is to have per¬ 
fect freedom between counsel and client, and not for the 
purpose of making it impossible to prove handwriting. 

The objection is overruled. 

Mr. Gallagher. I except. 

I offer this as Plaintiff’s Exhibit G. 

(The said letter, so offered in evidence, was marked 
Plaintiff’s Exhibit G.) 

Mr. Gallagher. May I see the date? 

Mr. Hudson. December 15, 1929, four months after she 
qualified. 

36 By Mr. Hudson: 

Q. I show you, Mr. Balderston, a registered letter, en¬ 
velope, Mrs. Charles A. Hawley’s name on it, on the back, 
the registration stamp dated February 2, 1930, and the 
letter addressed to Miss Louise Hawley, Milan, Ohio, and 
the letter is dated February 1, 1930. “Dear Sister” Do 
you know that handwriting of the letter and the signature? 
A. That is Mrs. Hawley’s writing and signature. 

Q. Which Mrs. Hawley? A. Mrs. Evelyn Hawley. 

The Court. The defendant in the case? 

The Witness. The defendant in the case. 

Mr. Hudson. I offer that in evidence as Plaintiff’s Ex¬ 
hibit H. 

Mr. Gallagher. May I have the same objection and ex¬ 
ception without repeating? 

The Court. Yes. .. 
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37 (The said letter, so offered in evidence, was 
marked Plaintiff’s Exhibit H.) 

By Mr. Hudson: 

Q. I show you a letter and envelope. The envelope is 
dated May 6, 1930, and the letter dated May 5, 1930, on 
the letterhead of the estate of Dr. C. A. Hawley, 1624 I 
Street, Washington, D. C. It is addressed to “Misses 
Atty and Louise Hawlev, Milan, Ohio,” and signed, 
“Evelyn.” 

Do you know whose signature that is? 

A. I wouldn’t be sure about that. It looks very much 
like her signature. 

Q. Your best judgment is— A. My best judgment would 
sav it is, ves. I am not sure of it. She has a wav of writ- 
ing not always—her name—exactly the same style. 

The Court. In view of the fact the witness states he 
thinks it is her signature, even though he is not posi- 

38 tive about it, taken in connection with the fact the 
defendant is here and can protect herself, well, I 

shall admit that in evidence, even though he only expressed 
an opinion on that. 

Mr. Gallagher. I have not seen that. It may be we will 
have no objection, sir. We do not contest the validity of 
the signature, but we renew our objections to its admissi¬ 
bility. 

The Court. Counsel for defendant savs he does not con- 

•> 

test the signature but renews objection to the admissi¬ 
bility on the ground that the witness is incompetent to 
testify as previously stated by him, and the objection is 
overruled. 

Mr. Gallagher. Exception. I have a further objection 
which I think is proper to make, after all these letters have 
gone in, so we can cover it all at one time, instead of wast¬ 
ing time with each one. 

Mr. Hudson. I offer this letter as Plaintiff’s Exhibit I. 

(The said letter, so offered in evidence, was marked 
Plaintiff’s Exhibit I.) 

By Mr. Hudson: 

Q. I show you an envelope addressed to Miss Louise 
Hawley and on the letterhead of Mrs. Charles Augustus 
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Hawley, an envelope and letter, neither one dated. Can 
von tell me if vou know the signature and handwriting on 
the envelope and the letter? A. That is Mrs. Hawley’s 
handwriting, and that is her signature. 

.39 Q. The defendant? A. The defendant. 

41 Mr. Hudson. I will have this marked Exhibit J. 

(The said letter, so offered in evidence, was marked 
Plaintiff’s Exhibit J.) 

Thereupon, Court was adjourned at 3:50 o’clock P. M. 

42 Pursuant to adjournment, this cause came on to 
be heard before The Honorable, Alan T. Goldsbor- 

ough, Justice of the District Court of the United States 
for the District of Columbia, Washington, D. C., on Thurs¬ 
day, April 20, 1939, between the hours of 10:00 o’clock 
A. M. and 12:00 o’clock noon. 

45 Thereupon, Walter C. Balderston, being recalled 
as a witness, was further examined and testified as 

follows: 

Direct Examination (Resumed) 

By Mr. Hudson: 

Q. Mr. Balderston, I show you an envelope attached to a 
letter addressed to Miss Louise Hawley, postmarked De¬ 
cember 10, 1930, and addressed “Dear Sister.” Do you 
know whose handwriting the letter and the signature are in? 
A. Mrs. Hawley’s, the defendant in this case. 

Mr. Gallagher. Is that already in evidence, or a 

46 new exhibit? 

Mr. Hudson. It is a new one. We marked the 
other one Exhibit J. 

Mr. Gallagher. Of course, Your Honor, I don’t want to 
renew my objection every time. 

The Court. You can say you renew your objection on 
the same grounds. 

Mr. Gallagher. And I understand Your Honor over¬ 
rules it? 

The Court. Yes. 

Mr. Gallagher. I note an exception. 

Mr. Gallagher. What is the date? 
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Mr. Hudson. December 10, 1930. I offer this in 

47 evidence as Plaintiff’s Exhibit K. 

(The said letter, so offered in evidence, was marked 
Plaintiff’s Exhibit K.) 

By Mr. Hudson: 

Q. Mr. Balderston, I show you an envelope with letter 
attached, addressed to Miss Louise Hawley, headed, “My 
dear Sister,” and postmarked January 27, 1931, signed, 
“Evelyn.” Will you look at that and state if you recog¬ 
nize the signature and letter, and in whose handwriting 
it is? A. That is the defendant’s signature and handwrit¬ 
ing. 

Mr. Hudson. I offer that in evidence as Plaintiff’s Ex¬ 
hibit L. 

Mr. Gallagher. Same objection and same exception. 
The Court. Objection overruled and exception noted. 

(The said letter, so offered in evidence, was marked 
Plaintiff’s Exhibit L.) 

By Mr. Hudson: 

48 Q. Mr. Balderston, I show you an envelope ad¬ 
dressed to Miss Louise Hawley on the letter head of 

Dr. C. A. Hawley, and headed “Dears,” and signed, “Eve¬ 
lyn.” Will you look at that? It is postmarked January 
26, 1932. Do you recognize the handwriting and the sig¬ 
nature? A. That is Mrs. Hawley’s signature and hand¬ 
writing. Mrs. Hawley is the defendant in this case. 

Mr. Hudson. I offer that in evidence as Plaintiff’s Ex¬ 
hibit M. 

Mr. Gallagher. Same objection. 

The Court. Objection overruled and exception noted. 

(The said letter, so offered in evidence, was marked 
Plaintiff’s Exhibit M.) 

By Mr. Hudson: 

Q. Mr. Balderston, these letters— 

The Court. Will you excuse me a minute, Mr. Hudson? 
Mr. Gallegher, do I understand you are making the same 
objection to these letters alleged to have been written by 
Mrs. Hawley? 
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Mr. Gallegher. I am objecting to them on the ground that 
Mr. Balderston represented her at the time and, there¬ 
fore, is not competent to testify. Mr. Balderston also rep¬ 
resented Doctor Hawley and his evidence should be ex¬ 
cluded on that ground. 

I have another objection I want to make, after all of these 
letters are in evidence against the defendant, our idea being 
that proof should be as to the obligation of the de- 

49 ceased, Doctor Hawley, and not of a separate, later 
obligation, which might be evidenced by these letters 

of this defendant as an individual, if Your Honor sees my 
point. 

The Court. I am afraid you will have trouble with that. 

Mr. Hudson. We rest. You may take the witness. 

Mr. Gallagher. May it please Your Honor, before be¬ 
ginning the cross examination of this witness, I will make 
my general objection to all of the letters introduced in evi¬ 
dence coming from Mrs. Evelyn S. Hawley, the defendant, 
here, upon this ground, that the case depends not upon any 
separate obligation of hers, nor any admission of hers of 
an obligation of Doctor Hawley. She could not bind Doc¬ 
tor Hawley by an admission of hers, or by payments made 
by her after his death, nor could she bind his estate by 
such admissions. She could not create an obligation by 
such admissions after his death. 

Her letters or statements would not be evidence against 
him or his estate, regarding those obligations, after his 
death. They are statements after the fact, by persons who 
had no direct knowledge of the facts, according to the 
testimony here so far. 

The Court. Your theory, now, is that it is a statement 
made by some one who knew nothing of the facts, and that 
an admission cannot be made by a third party? 

Mr. Gallegher. That is one of the grounds of the ob¬ 
jection. I rely also upon the statute in these cases, in 
actions to charge executors under Title 11, Section 

50 2, “No action shall be brought whereby to charge any 

executor or administrator upon any special prom¬ 
ise to answer damages out of his own estate * * # un¬ 

less the agreement upon which such action shall be brought 
or some memorandum or note thereof shall be in writing, 
which need not state consideration, and signed by the party 
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to be charged therewith or some other person thereunto 
by him lawfully authorized.” 

These are not sufficient, under the Statute, to establish, 
as against Mrs. Evelyn S. Hawley, an obligation for which 
she would be answerable in this suit. It would not be ad¬ 
missible as evidence in a separate action against her, 
brought from the action on the note or bond, or whatever 
it is the action is on, and establishing upon her the re¬ 
sponsibility as executrix in this estate. 

Thereupon, there ensued discussion which the reporter 
was instructed to omit from the record. 

The Court. For the present, just make this statement 
in the record. The Court admits the letters from Mrs. 
Hawley introduced in evidence subject to exception, and I 
will pass on that later. 

Thereupon, there ensued discussion which the reporter 
was instructed to omit from the record. 

Cross-examination. 

By Mr. Gallagher: 

51 Q. Mr. Balderston, you testified that during the 
course of these proceedings here, you represented 
Doctor Hawley prior to the proceedings in the administra¬ 
tion case, your represented Doctor Hawley as his personal 
attorney. Is that right? A. For many years, yes. 

Q. You were familiar with his family affairs and with 
his transactions with his sisters? A. No, I was not, not 
with his sisters. I knew nothing about that until after 
his death. 

Q. Did you know anything about his investments? A. 
I won’t say I didn’t know anything about his investments. 

Q. Did you know he had two other sisters besides these 
two you have identified? A. No. 

Q. Laura and Maria? A. No. 

Q. Did you know he had a brother? A. No. 

Q. So far as you knew, there were only those two sisters ? 
A. Yes. 

Q. You never heard him speak of them? A. I have heard 
him speak of his family. 

Q. There was nothing in your conversation, as you recall 
it, to indicate that he only had two sisters, Louise and Atty? 
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A. I never heard about anybody but the two sisters. 

52 Q. There was nothing in his conversation to indi¬ 
cate to you that he did not have other sisters or a 

brother ? A. I will say this. He only mentioned the two 
sisters. Those are the only ones I supposed he had. It 
was the impression it made on me. It wasn’t a matter of 
importance at the time. He and I were very good friends, 
and he spent hours at my office, sometimes, talking over his 
affairs. 

Q. Mr. Balderston, after Doctor Hawrley’s death, you 
represented his "widow? A. Yes. 

Q. In connection with the affairs of the estate? A. Yes. 

Q. For something over a year? A. I don’t know how 
long it "was. I started out as attorney for the estate. I 
wouldn’t sav it was a vear or not, because other counsel 
was substituted for me some time during that period. 

Q. During that period, you became familiar "with the 
affairs of the estate, did you not? A. Not fully familiar, 
quite familiar with a great deal of it. 

Q. During your examination of the affairs of the estate 
and books of the estate, I believe they were turned over to 
you? A. No, they were not. That is one of the things I 
was insisting on Mrs. Hawley’s doing, getting the 
data. 

53 Q. You did find an inventory of money and debts, 
did you not? 

Mr. Hudson. I object. He was only asked as to the sig¬ 
nature. 

Mr. Gallagher. He acted as the attorney. 

Mr. Hudson. We conceded he acted as attorney. 

The Court. He has still got a right to examine the wit¬ 
ness about relevant testimony. 

By Mr. Gallagher: 

Q. You became familiar with Doctor Hawley’s transac¬ 
tions with his sisters during that time, did you not? A. I 
was familiar with the fact that he had transactions, but I 
didn’t know all the details of it, and had requested Mrs. 
Hawley to supply me with that information, which she 
never did. 

Q. Do you recall suggesting to Mrs. Hawley that she take 
a trip to Europe and turn the affairs of the estate over 
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to you and let you handle it? A. I certainly never made 
any such suggestion to her, and never was that mentioned. 

Mr. Hudson. I move that that be stricken. 

The Court. It goes to show the intimate relationship be¬ 
tween the counsel and client, and in view of the fact that he 
has raised, by his objection, the question of this relation¬ 
ship, and how far it bears on the admissibility of the let¬ 
ters, I think I will let him proceed. 

54 By Mr. Gallagher: 

Q. When you first represented Mrs. Hawley, you wanted 
to have a general undertaking filed in the Probate Court? 
A. Yes, I did. 

Q. The amount of that was around thirty thousand dol¬ 
lars ? A. That is my recollection. 

Q. Do you know how long that continued? A. Until the 
special bond was given. 

Q. Did you advise Mrs. Hawley concerning the necessity 
of obtaining publication against creditors? 

Mr. Hudson. I move to strike that. 

A. I would say this. I have no independent recollection 
of that specific statement, but it would be my practice to 
have an advertisement. 

By Mr. Gallagher: 

Q. You did in that case, didn’t you? A. I have no spe¬ 
cific recollection of having mentioned it, or no recollection 
of having specifically mentioned it. It would be as a mat¬ 
ter of course to have publication against creditors. 

Mr. Hudson. I move to strike that out. We don’t have 
to prove the claim before we can sue. 

The Court. That may be true, and I think maybe you are 
right, but as I understand, the purposes of this examination 
is only to show the relationship between counsel and 
client. 

55 Mr. Gallagher. Yes, Your Honor, and the matters 
here involved. 

By Mr. Gallagher: 

Q. Isn’t it a fact, Mr. Balderston, that you did know 
something about the transactions between Mrs. Hawley and 
the other two of Doctor Hawley’s sisters? A. Something 
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about it, but I never got complete information, which I 
was trying to get. 

Q. Did you take the matter up with them at all? A. No, 
I never took it up with them that I recall. I took it up with 
Mrs. Hawley, and Mrs. Hawley finally told me she had 
made satisfactory arrangements with his sisters. What that 
final arrangement was, I don’t know. I didn’t know. Be¬ 
fore the time of the filing of her account, I was dismissed. 
I ceased acting as her attorney, and whether I withdrew 
or was dismissed, I am not sure about that, but my services 
terminated. 

Q. And after that, you took no further hand in the case, 
and had nothing to do with it? A. I won’t say that, be¬ 
cause I filed my claim for attorney’s fees, and brought suit 
against Mrs. Hawley to recover, and obtained judgment on 
the verdict. 

Q. And was paid? A. And was paid. 

Q. After that time, during that time, had you repre¬ 
sented Miss Louise Hawley at all? A. I never had. 
56 Q. And until shortly before the filing of this suit, 
did you not represent her? A. No, I did not. 

Q. You filed this suit as her attorney against Mrs. Evelyn 
Hawley? A. Yes. 

Q. And later, I believe, you associated Mr. Hudson with 
you in the case? A. No. My recollection is I associated 
Mr. Hudson immediately. We filed suit together. I may 
state this, before the suit was filed, I did take the matter 
up with Mrs. Hawley by telephone and had a talk with her 
about it. 

Mr. Hudson. I move to strike that as not responsive and 
not proper cross examination. 

The Court. Haven’t you about reached the point where 
you have covered that? 

Mr. Gallagher. I think I have reached the point where 
I can suspend on that. 

The Court. It is not admissible as cross examination. 

Mr. Gallagher. I am not trying to establish the truth of 
the statement. 

The Court. Of course, if you want to call this witness 
as your witness— 

Mr. Gallagher. Emphatically, I do not. 

The Court. I sustain the objection to the last ques¬ 
tion. 
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Mr. Hudson. I will state that the complaint was signed 
by my firm and by me as counsel. The complaint shows it 
was signed by my firm and by me as well as by Mr. Balder- 
ston. 

The Court. Yes, sir. 

By Mr. Gallagher: 

Q. Mr. Balderston, you had no knowledge, after you ter¬ 
minated your part in this estate, you had no knowledge of 
any transaction between Mrs. Hawley and Atty Hawley or 
Louise Hawley, did vou? A. No. 

Q. Did you know out of what funds Mrs. Hawley was 
paying them the payments referred to in the letters ? A. No. 

Q. Did you know anything about the truth or falsity of 
anv statements in those letters? A. I did not. 

Q. No personal knowledge at all? A. No. 

Q. Have you any personal knowledge at all of the truth 
or falsity of statements in Doctor Hawley’s letters? 

The Court. That is certainly not cross examination. The 
only thing he was asked was to identify the signatures. 

Mr. Hudson. I move that it be stricken out. 

Mr. Gallagher. If he did know anything about the 
58 statements in there, it would be further argument 
about the inadmissibility of the matters concerned, 
as he was attorney, and matters having come to him as at¬ 
torney. 

The Court. Yes, I know. Where you and I do not agree 
is that he is not undertaking to testify to any of the state¬ 
ments in the letters, whether true or false. He was simply 
and purely identifying the handwriting. That is all you can 
ask him. I think the objection should be sustained. 

Mr. Gallagher. May I have an exception? 

By Mr. Gallagher: 

Q. You do recognize, Mr. Balderston, the handwriting of 
Miss Louise Hawley, do you not? A. Yes. 

Q. Will you examine that, both of those, one attached to 
the other? Do you recognize the signature there? A. I 
am trying to. Before I can say for sure about that, I 
would have to refer to the letters I have received from Miss 
Hawley. 
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Q. Do you have any with you ? A. They are in the hands 
of Mr. Hudson. 

The Court. How would that help in ascertaining the 
validity of it, the genuineness of the handwriting? 

Mr. Hudson. May I look at it? This is claimed to be 
the signature of Louise Hawley. We didn’t ask him about 
her signature. 

59 The Court. I know you didn’t. 

The Witness. I received a great many letters from 
Louise Hawley. 

Mr. Hudson. I object. 

The Court. I sustain the objection. 

Mr. Gallagher. Does Your Honor rule I cannot ask this 
witness to identify her signature? 

The Court. There may be something in that letter to 
contradict the statement about the handwriting. 

Mr. Gallagher. I want to show whether or not he was at 
this time, after his connection with the case, dated June 9, 
1930, or thereafter, acting in any capacity as attorney re¬ 
specting the estate of Mrs. Evelyn Hawley, and aside from 
that, seeks to testify as to reading this letter. I can use 
him as my own witness, entirely separate of anything he did 
as attorney. 

The Court. That letter is not from him to her. 

Mr. Gallagher. No. It is from Miss Louise Hawley to 
Mrs. Evelyn Hawley. I am asking if he can identify the 
handwriting of his second client. 

The Court. You ought to call him as an expert. There 
may be something in that letter— 

Mr. Gallagher. If Your Honor, subject to a later ruling, 
would care to examine the letter— 

Mr. Hudson. I don’t think it proper examination. The 
letter is between the defendant and the plaintiff, and 

60 he didn’t testify about that handwriting. 

The Court. As I remember the witness’ testimony, 
it was strictly on handwriting, is that right? 

Mr. Hudson. Yes, and these other two people. 

Mr. Gallagher. The letters are not to him at all. He did 
testify about his representing Miss Louise Hawley and his 
familiarity with her case, and I am asking now if he knew, 
anything about that letter. 
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The Court. Let me see the letter. I will rule that this 
is not admissible at this time; as I stated before, you have 
a perfect right to call this witness as your own witness 
later. You are not deprived of any substantial right by 
that ruling. 

Mr. Gallagher. Yes, sir. It may have some bearing on 
this witness. 

By Mr. Gallagher: 

Q. You are not longer a member of the Bar? A. I re¬ 
signed. 

The Court. I rule that there be no examination to dis¬ 
credit the witness at this time, because of the fact that he 
offered no testimony except as to the handwriting, and 
there is no indication at all that the witness is not credible. 
I don’t think questions like that ought to be raised. 

Mr. Gallagher. My question was raised as to the admis¬ 
sibility of the evidence. I thought Your Honor might have 
an idea in passing on the objection to his testimony 
61 of what took place prior to this time that he was, per¬ 
haps, being relieved of his duty as an attorney. 

The Court. Do you object to the question? 

Mr. Hudson. I object. 

The Court. Sustain the objection. 

Mr. Hudson. They have not denied it and— 

The Court. Sustain the objection. 

Mr. Gallagher. I have no further questions. 

Mr. Hudson. Stand aside. 

Witness excused 

Mr. Hudson. If Your Honor please, that is our case, and 
we ask leave to amend, if Your Honor— 

The Court. Of course, as I understand the rules in the 
District, you may amend any time before judgment. 

Mr. Hudson. Amend and ask for a judgment on the 
bond. 

Mr. Gallagher. If there is any amendment on the— 

The Court. It may call for a continuance. 

Mr. Gallagher. In order that the defendant may amend 
to meet the amendment. 

The Court. Yes. 

Mr. Gallagher. In view of the state of the evidence, I 
move, Your Honor, at this time, to enter judgment for the 


36 


EVELYN S. HAWLEY VS. LOUISE A. HAWLEY. 


defendant. If Your Honor cares to hear further argument, 
I will proceed. It will be very brief. 

The Court. I am very frank to say Mr. Hudson 

62 undertakes to say that he has examined the authori¬ 
ties and that the authorities permit a suit on the 

bond. In other words, he claims that his procedure was 
correct. If his procedure is correct, then before I rule on 
your motion, I would like to hear read to me the letters 
written by Doctor Hawley to his sisters. 

Mr. Gallagher. May I add this ? Having in mind at the 
time of considering those letters that regardless of the pro¬ 
cedure, assuming for all purposes that the procedure is cor¬ 
rect, the suit could be filed upon the bond. Let me call 
Your Honor’s attention to what I think is an important fact, 
that nowhere in the case is it alleged that there was an ob¬ 
ligation against the estate of Doctor Hawley, nor is it al¬ 
leged that any claim was ever made necessary to establish 
that against the estate required by our Code, nor is it de¬ 
nied that a general undertaking w’as given, nor is it denied 
that no claim was filed under the general undertaking, nor 
while the general undertaking was running. 

The original bond was in force until long past the time 
within which this claim could have been filed, and it ap¬ 
pears from the record in the administration cause which 
has been introduced here before Your Honor, that it is the 
fact, and one of the contentions is now and has been, if 
there is any suit on a bond at all, it should be on the gen¬ 
eral undertaking, and against the estate, not against the 
subsequent undertaking, a special undertaking, which was 
given not to take care of unpresented claims, but to 

63 take care of claims protected by the law which had 
been offered against the estate, rejected and in the 

process of suit. 

If the procedure is correct, he is still proceeding on the 
wrong bond, and should be proceeding on the general un¬ 
dertaking, under which the general liability arose. 

The Court. The defendant moved judgment for the de¬ 
fendant at the close of the plaintiff’s case. The judgment 
is denied on the ground that the note, the promissory note, 
offered in evidence is prima facie evidence of an indebted¬ 
ness from the defendant, personally, to the plaintiff, in view 
of the special bond given by the defendant. That, itself, is 
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sufficient to take the case to a jury or a Court sitting as a 
jury. 

In addition, the Court finds on February 20, 1929, that 
Dr. C. A. Hawley, the husband of the defendant, and the 
person whose estate would have been liable for this alleged 
indebtedness if the special bond had not been given, sug¬ 
gested that he retain the sum of seven thousand dollars 
which he stated belonged in part to the plaintiff, and in part 
to another sister, and invest that seven thousand dollars 
himself for his own account, and gave his sisters a promis- 
sorv note of seven per cent, which the evidence shows he 
did. 

Mr. Gallagher. May it please Your Honor, one part of 
Your Honor’s statement for the record bears on why I 
wanted Your Honor to read the statement accom- 
64 panying his note. It might throw an entirely dif¬ 
ferent front upon the transaction, explaining some¬ 
thing that may have occurred between the writing of the 
letter you referred to, and the second letter. 

The Court. Counsel for defendant calls attention to a 
memorandum signed by C. A. Hawley, dated March 1, 
1929, attached to the promissory note of even date, for 
twenty-seven hundred dollars, given by said C. A. Hawley 
to the plaintiff, to which is attached certain collateral. In 
the opinion of the Court, neither the memorandum nor the 
collateral attached indicates or shows any want of consid¬ 
eration for indicated note. 

Mr. Gallagher. May it please Your Honor, I did not 
refer to that on that ground. I referred to it not as indi¬ 
cating a lack of consideration, but the transaction as it 
took place upon the borrowing of money upon a note se¬ 
cured by stock and, in fact, not a negotiable instrument at 
all, but an instrument delivered upon a condition recited in 
the letter accompanying the note, and the collateral, 
namely, that if the note is not paid, the collateral shall be¬ 
come the property of the note holder. The note was not 
an unconditional promise to pay money, then, but the de¬ 
livery of a non-negotiable instrument upon a condition 
which took place. The note was not paid, and the trans¬ 
action became then as a sale of security, and apparently 
was accepted as such. 

The Court. I cannot take that view. 
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Mr. Gallagher. There is one further phase of the 

65 case that I wish to bring to Your Honor’s attention. 

The case seems to me to turn upon this point at the 

present time. That is, that there must have been a sub¬ 
sisting obligation of the estate of Doctor Hawley at the 
time that the special undertaking was given. I do not be¬ 
lieve there is any question that the evidence must show 
that, and show by a preponderance of the evidence. The 
evidence does not show that, and, on the contrary, the evi¬ 
dence shows that there was no obligation against the estate 
that could be presented against the estate at the time of the 
giving of the special undertaking, but, to that moment, the 
general undertaking was running, and the estate was in the 
usual course of settlement, and the time elapsed when this 
claim could have been made against the estate. 

The Court. The Circuit Court of Appeals of the Dis¬ 
trict of Columbia has held that where a creditor decides 
that he won’t file his claim at all, that the nine-months’ 
period of limitations does not apply, and he may sue. 

Mr. Gallagher. But he must sue the estate. 

The Court. He cannot sue the estate after this bond had 
been given. He had to sue Mrs. Hawley. That is what the 
bond was given for. 

Mr. Gallagher. If the suit had been filed against the 
estate, there was a perfect defense against it at the time the 
special undertaking was given. 

The Court. What do you mean, “ perfect de- 

66 fense?” 

Mr. Gallagher. The defense could have been made 
that you had not complied with the terms of the District 
Statutes, and therefore you are barred against pressing 
this claim up to the very minute of the special undertaking. 

The Court. Had the nine months expired ? 

Mr. Gallagher. Almost a year expired. 

Mr. Hudson. She had paid interest on it in the mean¬ 
time. 

Mr. Gallagher. There was no consideration for the in¬ 
terest, and there could be no novation of the debt obliga¬ 
tion by reason of the paying of interest. 

The Court. In my opinion—of course, it is only the 
opinion of the Judge, who has not the Statute before him 
which is completely satisfactory, and, therefore, it may be 
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some other Court will not have the same opinion. My opin¬ 
ion is in the District of Columbia, if you do not want to file 
your claim in the Probate Court, against the estate, you do 
not have to do it. You can sue, without any reference what¬ 
ever to the Probate Court. That is my opinion about it, 
and that is what they undertook to do in this case, except 
that they waited until after the general undertaking had 
been abandoned, or that the defendant was relieved from 
the general undertaking and had given special bond, but 
that being done, the suit would necessarily be against the 
special bond. 

Mr. Gallagher. They wouldn’t get any greater right 
than they had against the estate. 

67 The Court. You should have pleaded the Statute 
of Limitations, but you didn’t do it. 

Mr. Gallagher. Not on the undertaking, because the un¬ 
dertaking is for twelve years. 

The Court. I can’t possibly pass upon whether you 
should plead the Limitations or not, but you didn’t do it. 

Mr. Gallagher. I think one of our pleas could be con¬ 
strued as raising the Statute of Limitations. 

The Court. I looked over it very carefully this morning, 
and I did not think it did. 

Mr. Gallagher. Those are our grounds on which we urge 
the motion. 

The Court. Motion overruled. 

Mr. Gallagher. Exception. 

The Court. We will recess for five minutes. 

Thereupon, there ensued a recess for five minutes, at the 
conclusion of which the following occurred: 

The Court. At this point, the Court will admit, without 
exception, the letters written by Mrs. Hawley. I have 
reached the conclusion they are admissible. 

Mr. Gallagher. May we have an exception to that? 

The Court. Yes. 

Thereupon, Evelyn Hawley, called as a witness by and 
on behalf of the defendant, and being first duly 

68 sworn, was examined and testified as follows: 
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Direct Examination 
By Mr. Gallagher: 

Q. Mrs. Hawley, at the time of your appointment as ex¬ 
ecutrix to your husband’s will, had you known anything 
about the note in suit here? 

Mr. Hudson. I object to that. That is not material evi¬ 
dence. 

The Court. It might be. 

A. No, I did not. 

Mr. Hudson. At the time of the giving of the bond, I 
don’t see how that is material. 

The Court. Mr. Hudson, it is right hard for me to tell 
right now, and you can move later to strike the testimony 
out if you desire. 

Mr. Hudson. All right. Let it go in, and I w’ill move to 
strike it out later. 

Bv Mr. Gallagher: 

Q. Mrs. Hawley, -when did you first learn of the existence 
of this note, if you recall? A. I wras trying to find the 
stock, locate the stock. 

Q. What stock is that? A. The C. L. Frame stock. We 
couldn’t find it, and at the time of the death—my sisters- 
in-law, I had been very friendly with, up to the time 
69 of my husband’s death—they did not acknowledge, 
at the time of the funeral, anything about it. 

Q. Did you ask them about it? A. Yes. They thought 
they might, but didn’t know 7 wiiat they had. They would 
go back and look in the thing, that their brother had been 
negotiating things for them. 

Q. When was that, at the funeral? A. At the funeral. 

Q. When, if ever, did you learn they had the stock defi¬ 
nitely? A. I didn’t know’ that—I definitely knew’ they com¬ 
municated with the secretary and the C. P. A., Mr. Levy. 
He handled everything, and I didn’t know—actually four 
or five months later I learned they had it. I don’t know 
just when that was. I believe the moment I learned about 
it, because they were my husband’s sisters, I paid that, 
paying that obligation. 

Q. Did you know’ at that time that a letter had accom¬ 
panied the transfer of the note and the stock to the Doctor’s 
sisters? A. No. 
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Q. In which he referred to the stock as belonging to 
them? A. No, I did not. 

Q. When did you learn of that? A. I learned of that 
about—I can’t say definitely when I learned it. It was later, 
when I was going over looking for some papers. 

70 Q. Was that before or after the filing of this suit? 
A. After. 

Q. At any time, up to the date of the filing of this suit, 
were you aware of such a letter? A. I was aware of part 
of it, because my husband’s sisters—and I wanted to pay 
this transaction. 

Q. And I believe you did pay it out of your personal 
funds, forty-seven hundred dollars? A. I did. 

The Court. She has not said she paid it out of her per¬ 
sonal funds. 

The Witness. But I did. 

By Mr. Gallagher: 

Q. I will ask you whether or not you did pay— 

The Court. Ask how it was paid. 

By Mr. Gallagher: 

Q. Did you pay it? A. Yes. 

Q. How did you pay it ? A. I paid it through Mr. West, 
in the K Street Bank. 

Q. I show you Commercial Savings bankbook No. 22109, 
and apparently the account of Evelyn S. Hawley, or Car- 
lotta Hawley, and there purports to be a draw in January, 
1931, five thousand dollars? A. That is right. It ap- 

71 plied on the seven thousand dollar indebtedness. 

The Court. Am I correct in this, that Mrs. Hawley 
paid off one of these sisters in full? 

Mr. Gallagher. Yes, Your Honor. 

The Witness. Plus seven hundred dollars. One was 
forty-three hundred, and one seven hundred dollars. 

By Mr. Gallagher: 

Q. That payment was made out of your personal funds ? 
A. Yes, it was. 

Q. When did you stop making payments on this note of 
Louise Hawley? A. Well, I was going through, looking for 
some papers, some important letters, a day or two after I 
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paid my last interest to Louise Hawley, in 1933, I think it 
was, 1933, or 1934—that I cannot say, either—and I found 
a couple days after that a letter from my husband, a copy 
of which he wrote to my sisters-in-law, pleading for a rec¬ 
onciliation between the family. 

The Court. Right at this time— 

The Witness. Carlotta is my daughter. 

The Court. Atty, is she living? 

The Witness. Yes, and Louise. 

The Court. Have you brought suit against her for this 
money you paid by mistake? 

The Witness. No. I never have. 

72 By Mr. Gallagher: 

Q. And you have no intention of doing it? A. I have 
no intention of doing it. 

The Court. If you do not owe Louise, Atty owes you, 
doesn’t she? 

The Witness. No. Apparently, they tried to tell me—I 
made a trip out there and they tried to tell me Doctor Haw¬ 
ley gave this security, this C. L. Frame stock, which is val¬ 
ued at sixteen thousand dollars, to them plus the stock 
which they sent the money on to pay them. They wanted 
him doubly insured because he was going into the hospital 
and having this operation. 

By the Court. 

Q. That does not answer my question. The note that 
Atty had was on the same basis as the note Louise had, 
wasn’t it? A. Yes, they were together. 

Q. You paid Attv’s off? A. Yes. 

Q. And now you claim you do not owe Louise? A. No. 

Q. If you do not owe Louise, you did not owe Atty? A. 
There is a difference. 

Q. What I am trying to find out is this, why you are not 
suing Atty for what you paid by mistake? A. I am willing 
to forfeit that. 

73 The Court. That is your explanation. All right. 
By Mr. Gallagher: 

Q. Have you ever demanded back from them any of the 
securities or collateral they had? A. No. 
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Q. Or any repayment of the money you have paid? 
A. No. 

Q. You mentioned, in explaining your trip to Milan, 
statements made by Miss Louise Hawley and Atty Hawley, 
as to what they had gotten for this seven thousand dollars? 
A. Yes. 

Q. Did it include anything besides the C. L. Frame 
stock? A. The Mary Ryan and mine stock, 

which they have certificates for. 

Mr. Hudson. Collateral or payment? 

The Witness. They bought it. 

Mr. Hudson. If it is considered as payment, they have 
not pleaded it. 

The Court. What is that? 

Mr. Hudson. If they are giving it as testimony for pay¬ 
ment, they have not pleaded it. 

The Court. Payment has to be pleaded. 

Mr. Gallagher. It goes to the point whether there was a 
valid subsisting obligation against the estate. 

The Court. No. If payment was made, it has to 
74 be specially pleaded. 

Mr. Gallagher. Our view of the transaction is not 
that there was any payment of the note. The note was 
given for collateral security for the stock transactions to 
protect against a loss. 

The Court. If you are pleading payment under this suit, 
it must be specially pleaded. I am not absolutely sure but I 
read the new rules and I am sure it does include payment. 

Mr. Gallagher. Under the new rules also, then, we have 
the opportunity to amend it to include payment. 

The Court. In most jurisdictions pleas of limitations 
and pleas of payment are not amendable. I will have to in¬ 
form myself as to whether your pleadings can be amended 
in that manner or not. I do not know. 

By Mr. Gallagher: 

Q. I call your attention to a letter dated June 9, 1930, 
apparently addressed to you. Can you identify that? A. 
Yes. 

Q. Was this (indicating) with the letter? A. Yes. 

Q. You received that through the mails, did you? A. I 
got this through the mail. 
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Q. Whose signature and whose writing is it on the writ¬ 
ten page? A. Louise Hawley. 

75 Q. That is your sister-in-law, the plaintiff here? 
A. That is my sister-in-law, the plaintiff here. 

Q. Was this (indicating) attached to it or was it on the 
letter at the time you received it? A. Yes, it was. 

Q. I call your attention— 

Mr. Hudson. Let me see that. 

The Court. Mr. Hudson, is there any contention on your 
part that picas of payment cannot be added at this time? 
Do you contend that the plea of payment cannot be added 
as an amendment to his Answer? 

Mr. Hudson. I don’t think it could, no. 

7S Mr. Gallagher. I do ask leave to amend in that 
respect. If Your Honor rules that is excluded under 
the present pleas, I want to amend to make it admissible and 
to have the legal effect of it in evidence. 

80 The Court. I am ready to rule that if the defen¬ 
dant desires to amend his Answer by adding a plea 

of payment, lie is permitted to do it and is given until Mon¬ 
day morning, ten o’clock, to file his Amended Answer. 

Thereupon, this hearing was adjourned at 11:45 o’clock 
A. M. until Monday, April 24, 1939, at 10:00 o’clock 
A. M. 

81 Washington, D. C. 

April 24, 1939. 

The above-entitled case came on for trial at 10:30 o’clock, 
a. m., before Mr. Justice Goldsborough. 

Proceedings 

The Court: Have you seen this supplemental and addi¬ 
tional amendment? 

Mr. Hudson: The plea? Yes, sir, he gave me a copy of 
it Saturday. 

The Court: I will permit the amendment. 

82 Mr. Hudson: I was going to object to that. I think 
that he ought to state the date and the amount. 

85 Whereupon, Mrs. Evelyn Hawley, the defendant 
herein, having been previously sworn, was recalled 
and testified further as follows: 
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Direct Examination (continued) 

By Mr. Gallagher: 

Q. Mrs. Hawley, I bring back to you the place in your 
testimony where you -were on, I think it was Thursday, 
when we suspended. Do you recall what you were testi¬ 
fying about at that time? A. I believe I was testifying to 
the fact whether it came out of my personal funds— 

Q. (interposing) Talk a little louder, will you? A. (con¬ 
tinuing)—whether the money came out of my personal 
funds to pay the $5,000 that I applied to Dr. Hawley’s ob¬ 
ligation. 

Q. Now, during the year after Dr. Hawley’s death did 
you personally handle the assets of the estate? A. Posi¬ 
tively not. 

Q. Who had the stocks and bonds and records of the 
estate? A. The secretary, Mr. Balderson, and then the ac¬ 
countant, Mr. Levy; Frank Levy. 

Q. I see. A. Never at any time did I handle any personal 
funds. 

Q. Now, in settling the affairs of the estate what 
86 part did you take in that? A. When they brought 
them to me to sign checks I signed the checks. They 
told me what to do. I didn’t know what I had to do. Mr. 
Levy told me what course to take, or Mr. Balderson, until 
I found that an interest "was not taken in things, and I was 
losing money, and the Government sent a letter to me to 
pay a penalty. 

Q. There came an occasion when you were talked to by 
the Bureau of Internal Revenue? A. Yes, I was inter¬ 
viewed by the Bureau of Internal Revenue. 

Q. Concerning what? A. Concerning an obligation, 
when I was told to hold over these obligations. 

Q. The obligation was in reference to Dr. Hawley’s in¬ 
debtedness? A. That is right. There was a State tax, the 
Government tax, and the property tax, and they said I 
could save myself 12 per cent, and I took it that I could. 

The Court: Does this have a bearing? It shows some 
knowledge of the situation? 

Mr. Gallagher: Yes, sir. 

The Court: Proceed then. 
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87 By Mr. Gallagher: 

Q. You must not tell us wrhat they said, because Miss 
Louise Hawley w*as not there. But you did learn something 
of the stocks and bonds which were supposed to be in your 
husband’s estate? A. Mrs. Velazquez had a notebook, 
which I later found and gave to you. At that time I had 
no knowledge. 

Q. When did you find that notebook? A. I found a rec¬ 
ord of it just before that in a letter, but I found that note¬ 
book, a red notebook, and I gave it to you to corroborate 
that. 

Q. And this letter which I show you now, dated “Milan, 
Ohio, June 19, 1930”, is the one. Did you when this suit 
w T as filed or in discussing the matter with me recall that 
letter at the time? A. No, I did not. 

Q. When did you in searching through your papers find 
that letter and give it to me? A. I wras asked to find an¬ 
other letter on another matter, and I wrent through an old 
file, and in looking through those papers that is how I 
happened to find this. 

Q. When you found it and read it did you recall having 
received it from Miss Louise Hawley? A. Yes. I thought 
she knewr something about that. She wrote something about 
it in a letter asking if— 

88 Q. (interposing) You must not tell us what was 
in that letter, because the letter speaks for itself. 

A. I recall something about it; I don’t know the date; I 
can’t remember that. 

Q. Did you know up until 1933 the exact nature of the 
transactions between your husband and his sisters? A. 
Positively not. 

Q. Or how they wrere handled? A. No, I did not. 

Q. Did either Miss Louise or Miss Ada Hawley at any 
time during that period let you know that they were holding 
stock as security for this note on the terms that if the note 
was not paid the stock wras to be theirs ? 

The Court: Of course, I am not going to object for 
counsel. 

Mr. Hudson: I was just waiting for him to finish. I ob¬ 
ject to it. You cannot change a written contract with a 
verbal statement. 
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Mr. Gallagher: No; but you have some letters concern¬ 
ing payments this defendant made to them. I propose to 
show when she wrote those letters she did not know fully 
about the arrangement between the husband and the sis¬ 
ters. 

Mr. Hudson: Is she going to contradict the statements 
in her letters? 

Mr. Gallagher: No. 

The Court: That would not be admissible. 

89 Mr. Hudson: Does your Honor allow the evi¬ 
dence ? 

The Court: Sir? 

Mr. Hudson: Does your Honor allow the evidence? 

The Court: That particular question has nothing to do 
with these letters. If she wants to she may attempt to ex¬ 
plain why she made certain statements in these letters, but 
the weight of it would be for the Court to determine. I 
think that is my idea about it. 

Mr. Gallagher: I will reframe the question. 

By Mr. Gallagher: 

Q. When was it you learned Miss Louise Hawley held 
some shares of the C. R. Frame Company, and possibly 
other stock under the agreement which has been pleaded 
here, if I may go into the agreement, and in the event the 
note was not paid the stock was to become theirs, or hers 
particularly? A. I don’t definitely know just when I 
learned that. 

Q. Was it comparatively recently? A. Yes, recently. 

Q. Was it after you had made these payments? A. After 
I had made the last 1934 payment. 

Q. You did know they had some stock, however? A. 
Yes. 

Q. How did you understand they were holding the C. R. 
Frame stock? 

Mr. Hudson: I object. 

90 The Court: I sustain the objection. 

By Mr. Gallagher: 

Q. Did you have any conversations with Miss Louise 
Hawley or Ada Hawley about the sale of the Frame stock? 

The Court: It must be confined to Miss Louise Hawley. 
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Mr. Gallagher: I thought both, if your Honor please. 

The Witness: It was both of them had the stock. 

The Court: Then that is all right. 

The Witness: Ada and Louise. She didn’t tell me she 
was to have the stock for this, that she had the stock; she 
would not admit she had the stock for several months after¬ 
wards. 

By Mr. Gallagher: 

Q. After what? A. After my husband passed away. 
And it was because Mr. Nicholson, of the Federal Govern¬ 
ment, insisted on finding that stock in the Registry of Wills. 
Mr. Balderson was not present when the bank vault was 
opened, and they specified— 

The Court (interposing): In whose name was the stock? 

The Witness: Dr. Hawley’s, assigned to the girls. 

The Court: Was it registered in his name or their name? 

The Witness: In his name, and signed over to them for 
collateral. 

The Court: As collateral? 

The Witness: As collateral. 

91 By Mr. Gallagher: 

Q. When was it you learned that they were holding this 
stock? 

The Court: The lady may not understand the signifi¬ 
cance of what she says. I am not holding her strictly to 
that. She says the stock was held as collateral. 

Mr. Gallagher: That would be for your Honor. She is 
incompetent to testify I think about that. 

The Court: Any testimony against her own interests 
is not hearsay. 

The Witness: I only read it in the letters. I have letters 
to that effect, a letter from Miss Louise. 

The Court: We ought to have the letter. 

The Witness: I have the letter. I have another letter, 
in which they wrote and told me that. That is the only way 
I knew it. I had no other way of knowing it, because I did 
not know they had it. 
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By Mr. Gallagher: 

Q. The occasion of your finding out from them, after Miss 
Hawley said they did not have any stock, was that the 
Federal Government insisted on your paying a tax on it 
as part of the estate! A. Yes, sir. And trebled the value 
of it. 

Q. What was the value of the stock at that time, 

92 do you know? A. I don’t know, I never inquired. 
They said it was worth— 

The Court (interposing): Who said so? 

The Witness: The Government, and insisted on a pay¬ 
ment,— 

The Court (interposing): Do not let us get into that. 
By Mr. Gallagher: 

Q. Did you discuss the value of the stock? 

Mr. Hudson: I object to that. I do not see any relev¬ 
ance. 

The Court: I think you can ask that question. 

By Mr. Gallagher: 

Q. (continuing)—with Miss Louise Hawley? A. No, not 
to my knowledge. 

The Court: This is a little bit confusing to me. Has 
she testified on the part of Miss Louise Hawley that this 
stock was to become her property in case the note was not 
paid? She has only testified that the stock was held as 
collateral. 

Mr. Gallagher: They told her that the stock was held as 
collateral. Now I am coming to the point when she did 
learn about this letter accompanying the stock and the 
notes from her husband. 

By Mr. Gallagher: 

Q. When was it, Mrs. Hawley, that you learned your hus 
band in forwarding this C. R. Frame stock and these two 
notes to his sisters had written a letter to them that they 
were to have the stock if he did not pay the note 

93 -when it was due? A. I just learned that in the last 
couple of days, when I w T as looking for these papers. 

That is this paper (indicating) you are referring to. 

Mr. Hudson: Are you going to offer that letter? 
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Mr. Gallagher: I am going to offer it when I come to the 
point involved in the letter. 

By Mr. Gallagher: 

Q. When you wrote these letters and made payments to 
Miss Louise Hawley and to her sister, Miss Ada Hawley, 
did you know, or did you not know whether there was a 
claim by them against your husband’s estate? A. No, I did 
not know. At the time of my husband’s death? 

Q. No; during the time you wrote and sent the payments. 
A. Oh, yes. 

Q. Had a claim been filed? A. You mean a claim filed 
in court? 

Q. Yes. A. No; no. 

Q. Bid you ever say anything to them which would pre¬ 
vent them from making a claim? A. No; no. 

Q. Did they say anything to you about holding the es¬ 
tate responsible for the note? A. No. 

94 Q. You went ahead and paid them? A. I went 
ahead and paid them, because they were my hus¬ 
band’s sisters, and because I tried to have a reconciliation 
there. 

Q. After you learned about them holding stocks as col¬ 
lateral vou continued making pavments to them? A. Yes, 
I did. 

Q. I believe you said you made $5,000 payment out of 
your funds? A. Yes, out of my savings account, my daugh¬ 
ter’s educational account. 

Q. $4,300 to Miss Hawley? A. I paid $5,000 to the two 
of them. It was mailed to Miss Louise. She mailed a 
letter back and said it did not belong to her, and she called 
me up on the phone and said it belonged to the other sister. 

Q. And they divided that up? A. I have a letter there, 
I believe, which I brought down this morning, in which 
they divided it up. 

The Court: Anything which is in the letters I think 
ought to be put in. 

Mr. Gallagher: These are copies of letters she wrote to 
Miss Hawley. I do not believe they are admissible. 

The Court: I will wait until I see as to the letter from 
Dr. Hawley. I think you said there was a letter 

95 from Dr. Hawley? 

Mr. Gallagher: Yes. 
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By Mr. Gallagher: 

Q. When was it you became interested in the Mary Ryan 
and the Altoona stocks, supposed to be in your husband’s 
estate? A. There was a board meeting held, and there was 
so much money being lost in the mine company, and I did 
not want further to take on any more stock, which they 
wanted me to take on at the time, which I knew nothing 
about prior to that going on. 

Q. What stock was that? A. The Altoona, a new mine, 
which was to be opened up. The Mary Ryan Mine had so 
much money paid into it, so they opened up a new mine, 
and called it the Altoona Mine. 

Q. When did you begin to investigate to find out whether 
or not there had been so much of that stock in his estate by 
reason of the delivery of that stock to him? A. I don’t 
know the exact date, Mr. Gallagher; I cannot say as to 
dates, because I do not remember dates. 

Q. I will ask you in connection with this letter, is that 
(indicating) your husband’s sister’s signature? Is it 
“Louise”? A. Yes. 

Q. His sister, Louise? A. Yes. 

96 Q. And the writing in the letter is her writing? 

A. That is right. 

Mr. Gallagher: You have seen this, I believe, Mr. Hud¬ 
son? 

Mr. Hudson: No, I have not. I object to it. I do not 
think there is anything to connect it up with this note in 
any way. It only says, “I will give you stock”. 

The Court: Has he offered it yet? 

Mr. Gallagher: I am offering it now, your Honor. 

The Court: Let me see what it is. 

Mr. Hudson: And they are merely self-serving state¬ 
ments. And it was when he was living, and she paid in¬ 
terest after that. 

Mr. Gallagher: That is the letter from Miss Hawley, 
the original letter. 

The Court: Is it your testimony this is the paper she 
enclosed with the letter, Mrs. Hawley (indicating) ? 

The Witness: Yes, sir. 

The Court: It is your testimony that this paper was 
enclosed with this letter (indicating)? 
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The Witness: Yes, sir. They were found together. I 
found the two filed together, clasped together in the secre¬ 
tary’s files, and it is my understanding these two were 
together. 

The Court: This is a letter from the plaintiff, and I 
know of no reason why it should not be admitted in evi¬ 
dence, although up until the present time I do not know 
of any assistance it would be to the defendant. 

97 The Court: I could not say there is anything 
in these papers wrhich w’ould identify that. That is 

just purely speculation. I cannot see anything more by 
the letter itself than that it creates speculation in my mind 
as to whether or not they show the indebtedness that is 
involved in this action. But I admit the papers for what¬ 
ever they are w’orth. 

Mr. Hudson: I reserve an exception. 

The Court: Yes, sir. 

(The letters above referred to were thereupon received 
in evidence and marked as Defendant’s Exhibits Nos. 1 and 
1-a.) 

98 By Mr. Gallagher: 

Q. These letters and communications which you had from 
Miss Louise or Miss Ada Hawley, I believe you stated you 
turned over to Mrs. Valazquez? A. Yes, sir. 

Q. Or to the auditor? A. Yes, sir. Everything was com¬ 
municated to them. 

Q. And you continued making payments, as I understood 
your testimony, not only because of these notes, although 
they had filed no formal complaint against the estate, but 
you regarded them as his sisters, and you felt under obli¬ 
gation morally to adjust the matter? A. Yes, sir. 

The Court: You are testifying now r . You haxe seen fit 
to draw vour own conclusions. That is not the witness’ 
testimony. Let the witness testify. 

The Witness: It w’as. 

99 The Court: I did not so understand. 

Mr. Gallagher: On last Thursday I thought she 
stated that. I am trying not to w r aste time, and not cover 
ground w’hich she has already testified to. 

The Court: Proceed. 
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By Mr. Gallagher: 

Q. When was it that you determined to make no further 
payments to Miss Louise Hawley? A. 1933,1 believe, about 
the last interest was paid on the money. 

Q. And coming up to that point, what had been your re¬ 
lations with Dr. Hawley’s sisters prior to his death? A. 
All during our married life— 

Q. (interposing) How long were you married? A. I was 
married in 1909, and Dr. Hawley passed away in 1929. 

In all our married life Dr. Hawley seemed to be very 
devoted to his sisters, to my daughter and to my son. 

The girls would not recognize me. They would invite 
him to their home. My children were never in their home. 

They would come and visit my home, and take my car 
and my chauffeur and go for days. 

I insisted I always wanted to win their affection. I sent 
them beautiful gifts, and I have letters to that effect. He 
did, too. They would thank him for his gift, and say 
100 thank me for mine. They would thank him, and say 
his was very beautiful, and give me the cold shoulder 
on every occasion, and invite him home to meet his old 
friends, and they made it very unpleasant for me. At 
first I just ignored it. Finally, I spoke to him about it, 
and asked him if we could not arrange something, on ac¬ 
count of my daughter. She felt badly about it. She kept 
coming to me, asking what that relation was. We could 
not straighten it out. 

The Court: Is that your daughter or son by a previous 
marriage ? 

The Witness: No. My son is by the previous marriage, 
but my daughter .s his, and she is by the Doctor. 

The Court: I just wanted to understand that. 

The Witness: Yes, I understand that. 

For instance, they would almost insult her, and when 
she was an honor student in a school they sent her six year 
old Peter Rabbit presents, and did everything they could 
to irritate her. We overlooked it, and still when Christmas 
came we sent them a nice box, the same as I did my own 
sister. 

Then, after that, when my husband passed away, we sent 
them a letter, saying he was operated on, and he was op- 
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erated on upon their insistence. Shortly after I had to 
wire them that lie passed away. 

They came on to the house. Upon coming to the house 
I made them as comfortable as I possibly could. I 

101 asked them not to feel so badly toward us, as we 
have so many friends, and I said why could we not 

get on? They said we could, and I said, “Why could we 
not have gotten along like this while Charles lived?” And 
they said, “Forgive us, it was just jealousy.” They wrote 
me letters to that effect. I forgave them. I tried to for 
my husband’s sake. 

In March of 1928 I was ill and went to New York. My 
husband had a meeting there. I asked him at that time, 
I said, “Due to my daughter being in Gunston Hall, and 
feeling very keenly about it, whv cannot we have some 
reconciliation, and have this thing straightened out? Do 
you think for one moment it could be us at the bottom of 
all this?” 

He said, “No, I do not think so.” 

I said, “Why can’t we all have Christmas together and 
have the family together?” 

Then he said, “I will see that we do have.” He said, 
“Next Christmas we will have them all together. We will 
just leave it that way.” 

I did not hear any more of that. 

About the time that last interest was due and I found this 
letter, of which he left a copy for me, and there was a copy 
that he had sent the girls, which they ignored, and he passed 
away in 1929, and I said then I would never pay another 
cent of interest. 

The Court: When was that? 

102 The Witness: In 1933. I think I paid that last 
interest—now, it was three days after I paid that 

interest. At that time my daughter and I were hunting 
some old reports that he had printed, and we found some 
letters where he was writing them to accept me and 
straighten this matter out. 

By Mr. Gallagher: 

Q. I ask you whether or not this is the letter to which 
you refer. A. Yes; March 16; that is it. 

Q. As the result of finding that letter you determined to 
not make any further payments? A. That is right. 
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Q. Make any further payments? A. That is right. 

Mr. Gallagher: I offer this in evidence. 

The Court: What do you have to say about that? This 
is an alleged copy of a letter, written by Dr. Hawley to 
Miss Louise, as I understand it. 

The Witness: That is right, to both of his sisters. 

The Court: That is an alleged copy of a letter written 
by him to them. If you do not object to it, it will be ad¬ 
mitted. 

I have got to see it first. I want to see what is in it. 

Mr. Hudson: I thought you were talking of the other 
letter. 

The Court: She can testify to this. I cannot 

103 admit that letter, whatever Mr. Hudson may say. 
I cannot admit a letter of that kind. 

She can testify she found among her husband’s papers 
an alleged copy of a letter that he had written to his sisters, 
and that she decided then and there not to pay any more 
interest, but as far as admitting the contents of the letter 
I cannot admit it. 

Mr. Hudson: That was a way back in 1928 before there 
was a note. 

The Court: But you did not know anything about the 
notes until 1932? 

The Witness: No, I did not know anything about the 
notes until 1932. 

The Court: Just leave it that way. 

Mr. Gallagher: Yes, your Honor. That is perfectly sat¬ 
isfactory. I do not believe the contents of the letter would 
be admissible to prove the facts. 

The Witness: If they loved him—I guess they did— 

By Mr. Gallagher: 

Q. Do not tell us any more, Mrs. Hawley. A. All right. 

Q. I ask you to look at this letter, dated August 26, 1929, 
and tell me if you can identify the handwriting. A. Yes. 

Q. Can you tell me when you first discovered that 

104 letter? A. I just recently found this. It was in the 
same lot of papers. 

Q. With this other letter of Miss Louise Hawley’s? A. 
That is right. It was in Mrs. Valazquez’s file. 

Q. And the signature is whose? A. Louise Hawdey’s. 
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Mr. Hudson: I have no objection to the letter. 

Mr. Gallagher: I offer this in evidence, may it please 
your Honor, as Defendant’s Exhibit 2. 

Mr. Hudson: What is the date? 

Mr. Gallagher: August 20, 1929. 

The Court: Who was Mrs. Valazquez? 

The Witness: She was Dr. Hawley’s secretary. And 
the secretary did the work afterwards for Mr. Balder- 
son, in connection with Mr. Balderson’s work. 

Mr. Gallagher: She kept the records and files. 

The Court: Of course if it is not objected to it will be 
admitted. 

(The letter above referred to was thereupon received in 
evidence and marked as Defendant’s Exhibit No. 2.) 

Mr. Gallagher: I will offer this check, No. 12,209, of the 
Security Savings & Commercial Bank, showing the with¬ 
drawal of $5,000, which has been accounted for here, the 
account being in the name of Mrs. Evelyn Hawley, or 
Carlotta Hawlev. 

Mr. Hudson: I cannot see that it is material. The 
105 check was not payable to these people. 

The Court: I do not want to take too much of 
counsel’s responsibility upon myself. Do you object to it? 

Mr. Hudson: Yes, I say I object to it? 

The Court: I will sustain the objection. 

That is $5,000 paid to the sisters? 

Mr. Gallagher: $4,300 was paid. This $700.00 was paid 
on account of this note in litigation here. 

The testimony of Mrs. Hawley is she sent the $5,000 
check out there to pay off the $4,300. 

The Court: Let me see the check. 

Mr. Gallagher: Yes. There was a balance of $4,300 due 
on one note. 

The Court: Her testimony has not been disputed. This 
would not be admissible, because there is nothing to show 
where the $5,000 went to. It is not disputed at all that 
she sent $5,000. 

The Witness: The bank sent it. 

The Court: It was out of your account, and you have so 
testified? 

The Witness: That is right. 
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The Court: I w’ill sustain the objection. If that testi¬ 
mony should be contradicted it will be time enough to take 
care of it. 

The Witness: That is a joint account, my daugh- 

106 tor’s and my account. 

By Mr. Gallagher: 

Q. After your husband’s death, Mrs. Hawley, did you 
visit your sisters-in-law T in Ohio? A. Yes. 

Q. And they visited you? A. After my husband’s death 
they came to the funeral, but did not come after that. 

Q. Did you have any conversation with them about this 
Altoona Mines stock or Mary Ryan Mine stock? A. I had 
some conversation with them about it, and as I recall they 
said— 

Q. (interposing) Who did you talk to? A. Both of them. 

Q. Both of them together? A. Yes, sir. 

The Court: Mr. Gallagher, it it a fact that up to this 
point there has been nothing but hearsay testimony as to 
the Altoona Mines Company and Mary Ryan Company? 

Mr. Gallagher: With the claim of the plaintiffs that 
they have Altoona stock for the money they sent the Doc¬ 
tor. 

Mr. Hudson: She did not say Altoona stock. 

The Court: I thought she said Frame stock. 

Mr. Gallagher: No. The option must have been on the 
Altoona, as that is what they have for the money they 
sent him. 

107 The Court: I see. 

Mr. Gallagher: And they referred to a letter dated 
May 7, which was after the notes had been given, a letter 
of the Doctor’s, and they sent a copy of it, which was 
after the notes had been given apparently, and between 
his illness and his death. 

By Mr. Gallagher: 

Q. Now t , in your conversation with Miss Hawley, one sis¬ 
ter in the presence of the other, did they tell you anything 
about the Mary Ryan stock or the Altoona stock? A. Yes, 
they said something about it being covered, about getting 
something; I couldn’t tell. 
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Q. When was that? A. Oh, I can’t remember the date, 
Mr. Gallagher. 

Q. I think you said you saw them at your husband’s 
funeral. Was it about that time? A. They didn’t tell me 
anything at my husband’s funeral. 

Q. Did you ask them? 

Mr. Hudson: If that is evidence which is trying to change 
a written contract, why I object to it. 

The Witness: It was long after. I wrent out there to 
see them. 

I think I have a letter. In fact, they said they would go 
to the Altoona and Mary Ryan just as soon as they stopped 
payments. I think I gave you a letter to that effect, but 
to tell you the exact date, I don’t remember. 

308 Q. I show you a letter dated May 24,1929, purport¬ 
ing to be signed by the sister Louise. It is addressed 
to “Dear Brother”. Can you identify that (handing let¬ 
ter) ? A. Yes. 

Q. Whose letter is that? A. Louise Hawley’s. 

Q. And this letter is in her handwriting? A. Yes. 

Q. And the date also? A. Yes. 

Mr. Gallagher: This is a letter dated May 24,1929. The 
most of the letter involves personal matters, but the part 
to which I am directing the Court’s attention is this para¬ 
graph, which is marked there (indicating). 

Mr. Hudson: I do not think that this letter is in any 
way material at all. Your Honor can read it. 

109 Mr. Hudson: I do not see anything material or 
relevant in that at all. 

110 The Court: I will admit it. 

Mr. Hudson: I will except. 

(The letter above referred to was thereupon received in 
evidence and marked as Defendant’s Exhibit No. 3.) 

114 Cross-examination. 

Bv Mr. Hudson: 

W 

Q. Mrs. Hawley, here is a letter of December 15, 1939, 
Plaintiff’s Exhibit G. A. 1939? 

Q. 1929,1 mean. It is to Miss Louise Hawley, writh your 
signature to it (indicating). A. Yes, that is my stationery, 
so I know r it. 

Q. That is your writing? A. Yes, over here it is. 
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Q. And your signature ? A. That is right. 

Q. That was December 15, 1929, and you had qualified 
in August preceding that? A. I don’t know dates, Mr. 
Hudson. 

Q. You knew he died in July of 1929? A. July of 1929, 
that is right. 

Q. And you qualified between then and December 15, 
didn’t you? A. I couldn’t tell you. 

Q. Don’t you know? A. I don’t recall the date. I was 
ill at the time, most of the time. 

115 Q. You state in here, “So far have paid almost 
$12,000 of back debts Charles had.” A. Yes, to Mrs. 

Valazquez and Mr. Balderson. 

Q. Did you do that without knowing anything about the 
condition of the estate? A. No, I did not do that without 
knowing anything about the condition of the estate. 

Q. Did you testify a while ago you had none of the papers, 
and did not know anything about it? A. I paid what they 
told me to in connection with the office, so that the office 
could go on, and I did that in behalf of the interest of the 
other doctor and his patients, so they could be served as he 
would want them to be served, and also the indebtedness to 
the dental company, so they could go on and operate. 

Q. You promised in that letter to send her a check very 
soon, didn’t you? 

Mr. Gallagher: I believe those letters speak for them¬ 
selves. They have been in evidence, and I think the Court 
has read them. 

The Witness: Where do you point that out? I won’t 
read the whole letter. 

The Court: Mr. Hudson, if she admits writing those 
letters I agree with Mr. Gallagher the letters have to speak 
for themselves. 

116 Of course, you can cross examine on anything she 
has testified to in order to contradict these letters. 

I am not trying to limit that, but to call attention to state¬ 
ments she made in the letter not for the purpose of cross- 
examination seems to me to be superfluous. 

Mr. Hudson -. I was just doing it to contradict her state¬ 
ment that she never saw the papers, and did not have any¬ 
thing to do with them. 

The Witness: I did not have, except when I signed them. 



60 


EVELYN S. HAWLEY VS. LOUISE A. HAWLEY. 


By Mr. Hudson: 

Q. Is that your signature (indicating) ? A. That is right. 
Q. That is the petition when you gave the bond? A. Yes. 
Did Mr. Balderson sign that? 

Mr. Hudson: This is Burkhart & Quinn. 

The Witness: Yes. 

By Mr. Hudson: 

Q. That states it is dated and sworn to on the 7th day 
of October, 1930, and filed October 10, 1930. A. Yes. 

Q. And states that the petitioner has paid all the debts 
against the said estate which had come to their knowledge, 
including those which had been formally proved against 
the estate, except the claim of Dr. Belliver (?) of $250.00, 
and the claim of Harry Lampkin, two notes aggregating 
$3,000, taken care of by a third party, who agreed 

117 to assume them. A. That is right, a co-signer. 

Q. And a claim of $1,750 by Walter C. Balderson, 
for attorney’s fees, which you declined to pay. Why did 
you sav all of them were paid ! A. Evervthing to mv knowl- 
edge had been paid, everything outstanding, according to 
Mr. Quinn. Mr. Quinn handled that. 

Q. You were paying interest to Miss Louise, weren’t you? 
A. 1 was doing what? 

Q. You had made a number of payments to Miss Louise 
prior to that paper, hadn’t you? A. I made payments to 
Miss Louise, but not because I thought I owed them. 

Q. You made it because it was a debt of the estate, didn’t 
you? Was it a voluntary gift, or was it an estate debt? 
Did you make it because it was a debt of the estate or not? 

The Court: I think you have got a right to find out why 
it was not put in there. 

By Mr. Hudson: 

Q. Why did you not put it in? A. Why didn’t I put it in? 
Because in the first place for six months it was not acknowl¬ 
edged. I had not the stock in my hands. The Federal 
Reserve people were asking me for the stock, and I didn’t 
even know where it was. For months Mr. Balderson and 
Mrs. Valazquez were the only people who knew about 

118 it in the beginning. After that when Quinn came in 
Mr. Balderson had been supposed to take care of it, 


EVELYN S. HAWLEY VS. LOUISE A. HAWLEY. 


61 


and he was not taking care of it. He was defaulting in 
everything he had taken hold of, and in all the meetings; 
I had to get Mr. Quinn. I was ill at the time. He communi¬ 
cated with Mr. Balderson. 

Q. That was a year and two months after you had quali¬ 
fied, was it not, when you made that petition? A. You ask 
me dates. I don’t know, Mr. Hudson. 

Q. As to Mrs. Valazquez, she was secretary for the Doctor 
and secretary for you, was she not? A. She did all the 
secretarial work, even for Mr. Balderson. 

Q. Didn’t you take charge of all of the papers after the 
Doctor’s death? A. Mr. Balderson, Mrs. Valazquez and 
the accountant, Mr. Levy; I never handled a thing to my 
knowledge. They came to me with papers and asked me 
to sign them. Whatever they told me to do I did. I was 
too heartsick, and that, is why I employed an attorney. 

I might add that I lost everything that ever came into 
Mr. Balderson’s hands as the attorney. 

The Court: Mr. Gallagher is your attorney? 

The Witness: I meant he was my attorney in other cases. 

By Mr. Hudson: 

Q. I show you a letter, dated August 15, 1929. Is 
119 that the signature of Mrs. Valazquez (indicating)? 

A. Yes. 

Mr. Gallagher: May I see the letter, please? 

Mr. Hudson: Yes. 

By Mr. Hudson: 

Q. Do you remember that letter? A. Yes. Mr. Balder¬ 
son was the lawyer. She wrote for him. 

Q. Do you remember the letter? A. I remember some¬ 
thing of it, Mr. Hudson. I don’t know much about those 
things. 

Q. You can by reading that familiarize yourself with it 
while he is reading that other one. 

Mr. Gallagher: I do not believe those are admissible. 
I object to them. They purport to be written by Carita 
Valazquez to Miss Louise, or Miss Hawley. 

Mr. Hudson: She has said she has charge of the estate. 
She said she knew definitely about the letters. 
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The Witness: I did not say I knew everything definitely 
about those letters. I was ill with pneumonia, and they 
carried on. 

By Mr. Hudson: 

Q. You were ill how long? A. I was ill with pneumonia 
for eleven months. I had pneumonia shortly after 

120 Dr. Hawley’s death, and shortly after that my daugh¬ 
ter went into the hospital for an operation. They 

carried on, Mr. Balderson and Mrs. Valazquez. Shortly 
after that Mr. Quinn and Mrs. Valazquez, as I recall. 

The Court: Mr. Hudson, what is your theory upon which 
this statement of Mrs. Valazquez is evidence against this 
defendant? 

Mr. Hudson: She said she knew of the letter. I asked 
her, and she knew of that letter. 

The Court: I think she said she knew something about 
the letter. 

Mr. Hudson: She said she knew something about the 
letter then. 

The Court: When did you first know about the letter? 

Mr. Hudson: Read back what she said. 

The Witness: I knew about that after this teriffic ill¬ 
ness that I had, and my daughter came out of the hospital 
in 1931. That is about the time I knew of that. I learned 
about everything then. 

The Court: Did you repudiate this letter in any way 
when you found out about it? 

The Witness: I don’t recall having, definitely. 

The Court: Did you take any action at all about it? 

The Witness: No. It just came to me. I was desperately 
ill. It was at that time, and I think I did so, but I don’t 
recall. 

The Court: Did you see a copy of this letter Mrs. 

121 Valazquez kept? 

The Witness: Yes, I have three or four letters,— 
By Mr. Gallagher: 

Q. This is the letter the Judge is talking about (indicat¬ 
ing). 

The Court: When did you first know about this letter? 

The Witness: I don’t know which letter you refer to 


i 
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now. Every one of the letters Mrs. Valazquez has I have 
copies of, everything she wrote. I am finding them every 
day. 

By Mr. Gallagher: 

Q. Did you ever find a copy of that letter is what 
the Judge is asking you. A. I don’t recall right now that 
I did, but in all probability I did. It seems strange to 
me, but it seems there is a familiar tone to that. 

The Court: Mr. Hudson, I am having some difficulty 
about this. There are certain views to be taken of it. She 
says of course that this lady was taking care of the busi¬ 
ness. On the other hand, it is purely hearsay testimony. 
It is not particularly definite, and I do not think I shall 
admit it. I decline to admit that. 

Mr. Hudson: This was the purpose your, Honor: I 
showed her the letter, and asked her whose signature it had 
on it, and she said Mrs. Valazquez’s. 

122 The Court: All right. Cross examine, about her 
knowledge of that. I am speaking about the letter 
itself as evidence. 

Mr. Hudson: Then I asked her if she had the letter 
since, or knew about it, and I will ask the court reporter 
to read back on that. She said, “I knew something about 
it.” 

Then this letter here (indicating) that they put in is the 
answer. I want to show* she knew this was the answer to 
this letter, the one of August 15, which was written. 

The Court: It would be permissible on cross examina¬ 
tion for the purpose of showing the extent of her knowl¬ 
edge, there is no doubt about that. 

Mr. Hudson: That is all it is for. 

The Court: I would make that clear in the record, and 
with that explanation I will admit it. 

Mr. Gallagher: May I have an exception? 

The Court: Yes. 

(The letter above referred to was thereupon received in 
evidence, and marked as Plaintiff’s Exhibit No.-.) 

Mr. Hudson: This is a letter of June 24, 1930. 

The Court: "What became of that other letter? I want 
to keep track of these very carefully. 

Put this down, Mr. Reporter, and give me that other 
letter that is supposed to answer it. 
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The letter of August 15, 1929, from Carita Valazquez to 
Miss Louise A. Hawley is admitted, as throwing 
123 light on information had at that time by the de¬ 
fendant in this case, and also as throwing light upon 
the letter of August 20, 1929, from Miss Louise A. Hawley 
to Mrs. R. N. Valazquez, the said letter of August 15, 1929, 
evidently being the letter answered by Miss Louise A. Haw¬ 
ley in her letter of August 20. 

I am doing that in order to show the reason why those 
letters are admitted, and the reason why that letter of 
August 15 is admitted. 

(The letters above referred to were thereupon received 

in evidence and marked as Plaintiff’s Exhibits Nos.- 

and-.) 

Mr. Gallagher: May I have an exception? 

The Court: Yes. 

125 By Mr. Hudson: 

Q. Now, I show you a letter dated October 6, 1931, on 

your letterhead. Is that your handwriting and signature? 
Did you answer it? Is that your writing and signature? 
A. Yes, that is my writing. 

Q. And you had been getting communications from the 
C. R. Frame Dental Company, dividends? A. I think I got 
two of them. Prior to that I believe Miss Ada got them. I 
have a letter showing where she got them, but for some 
reason or other these came to me. 

Q. The stock shows on its face it is still standing on the 
books in the Doctor’s name, and it would naturally come 
to him, wouldn’t it? 

The Court: So far as I understand it, all of this stock 
that is in controversy is in the Doctor’s name, and in fact 
has not been transferred anywhere else, is that correct? 

Q. This stock— 

The Court (interposing): Not only this stock, as I un¬ 
derstand it, but the Altoona stock and the Mary Ryan stock 
is also in his name. 

Mr. Gallagher: The information I have been able to 
acquire about that—we tried to check on it—was that both 
companies were defunct, and it was impossible for us to 
locate the stock books. Out in Washington I believe was 
the last place heard of as the offices of the company, and for 
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that reason we do not know whether the stock was 

126 actually transferred. 

The Court: You see the difficulty, Mr. Gallagher, 
that you are confronting the Court with. The Court has 
in its hand the promissory note, wiiich on its face agrees 
to the debt, and the burden of proof is upon you to show 
the debt does not exist. I have been as liberal as I could 
in order to give every opportunity, but the Court simply 
cannot speculate about wiiether or not it has been paid. 
He just cannot, and he has no legal right to do it, and you 
have to have something in the case to show to the contrary. 

Mr. Gallagher: With respect to the note itself, I recall 
your Honor stated the other day the view you took of the 
note having been marked “Paid” was prima facie evi¬ 
dence that it was a good and valid claim. 

The Court: And that is wiiat I have said this morning. 

Mr. Gallagher: My investigation into the law on the 
subject reveals very few* cases on it, but the law seems to 
me that is true, unless there has been an inordinate delay 
or claim on the note. 

The Court: You cannot bring any if there was laches. 

Mr. Gallagher: No. They said the presumption is 
wiped out by laches. 

The Court: You may have some authority to that effect. 

Mr. Gallagher: Yes. The question has been dealt with 
very rarely; the cases which I have will be presented to 
your Honor. 

127 Mr. Hudson: This letter I have is identified as 
October 26, 1931. The statement in it— 

Mr. Gallagher (interposing): Could I read that before 
you put it in evidence? I may want to object. 

The Court: In my opinion, in the absence of authority, 
there would not be the presumption it was wiped out. In 
my opinion the reason for bringing the suit is one eviden¬ 
tiary factor that the Court is bound to take into considera¬ 
tion under suspicious circumstances, and I doubt very much 
wiiether you can produce an authority to say the presump¬ 
tion of a promissory note on a debt can be wiped out by 
delay, and I am afraid I could not follow that course, unless 
it is the Court of Appeals in the District of Columbia. 

Mr. Gallagher: I do not believe they ever passed on it, 
may it please your Honor. 
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The Court: I would have to follow them whether I 
wanted to or not. 

Mr. Gallagher: I am sorry to delay your Honor this 
way. 

Mr. Hudson: 1 will restrict the offer on this letter. 

Mr. Gallagher: If you are putting the letter in I think 
you will have to put the whole letter in. I do not object to it. 

Mr. Hudson: The statement I call to the Court’s atten¬ 
tion is: “C. K. Frame is cut until 1932; I don’t know when 
in 1932, but that has just been about the last straw. ’ ’ 

128 The Court: What is the date? 

Mr. Hudson: October 6, 1931, it is. 

The Court: It is not objected to? 

Mr. Hudson: No. 

By Mr. Hudson: 

Q. I show you a letter dated July 29, 1929. Is that your 
signature (handing letter) ? A. Yes. 

Q. Did you know of that letter at the time? A. I don’t 
know anything about this. 

Q. You do not know anything about that? A. I don’t 
know anything about this; I don’t recall it. 

Mr. Hudson: I will offer it in evidence. 

The Witness: I will read the last paragraph a little 
more carefully, but I don’t recall it. 

Mr. Gallagher: I think Mr. Hudson is directing attention 
to the time the letter was written, if you knew it was being 
written, or knew if it was written at your direction. Of 
course you know about it now, because you have seen it. 

By Mr. Hudson: 

Q. That last paragraph being a statement of yours? A. 
I don’t know anything about this. 

Q. Did she talk to them that familiarly? A. They were 
very familiar. That is their correspondence. 

129 Mr. Hudson: I offer it in evidence. 

The Court: I would like to see it. 

Mr. Hudson: Just following up the other one. 

That is not in yours, your Honor. 

The Court: I know it is not. There is one letter of Aug¬ 
ust 15, and the other of August 20. I will admit this. 

Mr. Gallagher: May we have an exception? 
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The Court: Certainly. 

(The letter above referred to was thereupon received in 
evidence and marked as Plaintiff’s Exhibit No.-.) 

The Court: Gentlemen, while I think about it, as to that 
letter in 1928, written by Dr. Hawley to his sisters, I think 
that letter should be admitted. Have you any objection? 

Mr. Gallagher: No, may it please your Honor. Anything 
we have is available for the Court, of course. 

The Court: That letter will be admitted then. 

Mr. Gallagher: That is the letter which Mrs. Hawley 
found after the Doctor’s death? 

The Court: The letter written in 1928. 

Mr. Hudson: We have an exception to it. 

Mr. Gallagher: That would be Defendant’s Exhibit 4. 

(The letter above referred to was thereupon received in 
evidence and marked as Defendant’s Exhibit No. 4.) 
130 The Witness: I did not know, Mr. Hudson, about 
this June money that he borrowed, except what they 
said themselves. This was conversation at the time my 
husband passed away. I did not know he had borrowed 
this money. 

By Mr. Hudson: 

Q. That was a year after his death—1927? A. No, I 
knew nothing about that letter. Mrs. Valazquez wrote that 
letter. She probably was doing that in connection with the 
attorneys. 

The Court: Is this lady here in Washington now? 

The Witness: No. She is in Wisconsin. That is the 
last I heard. I tried to reach her. 

Mr. Hudson: I offer it in evidence. 

The Court: Is there any objection to it? 

Mr. Gallagher: I object to it on the same ground. It is 
a communication between a third person and one of the 
plaintiffs. 

Mr. Hudson: That is a year later. 

The Court: Mr. Hudson, I cannot admit this letter. It 
is not up to me to make suggestions to you, but it seems to 
me you could cross examine on it. I cannot admit the 
letter. 

The letter states Mrs. Hawley is disturbed about what 
went with the money he borrowed from his sisters. 
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Mr. Gallagher: And whether or not she made such a 
statement to Mrs. Yalazquez. 

By Mr. Hudson: 

Q. Will you read the first paragraph of that letter? A. 
I don’t know anything about this letter, and I never 

131 knew of it. 

Q. Did you make any such statement? A. I don’t 
recall ever having made such a statement. My husband ap¬ 
parently had all sorts of stock investments, and I had no 
occasion to be worried about what he was doing. 

The Court: Did you express yourself to Mrs. Valazquez 
that you would like to have the information as to what 
your husband did with that $7,000? 

The Witness: Your Honor, I may have made that state¬ 
ment. I don’t recall definitely of having made that state¬ 
ment. 

The Court: You do not deny that you did make it, as I 
understand it? 

The Witness: I did not understand you. 

The Court: As I understand it, you do not deny having 
made it? You don’t know of having made it? 

The Witness: I don’t recall having made it. I may have 
made it. 1 mean in fact the attorneys may have wanted 
to know, because they were investigating, and the C. P. A., 
the accountant, was trying to trace these things. 

By Mr. Hudson: 

Q. I show you a letter postmarked September 20, 1930. 
Is that your handwriting and signature (handing letter) ? 
This is the only statement I am referring to (indicating). 
A. Yes, that is right. I could be expected to make that, 
that I expected to make a payment. 

132 Air. Gallagher: I believe under your Honor’s rul¬ 
ing as to the other letters that would be admissible. 

I do not make any objection to it. 

Mr. Hudson: The only ihing I am interested in is, “I 
hope to get the money for you soon, maybe the 15th. I will 
do the best I can.” It is dated September 22, 1930. 

By Mr. Hudson: 

Q. I show you a letter postmarked August 12, 1932. Is 
that your signature or your handwriting? It is addressed 
to Miss Louise Hawley. A. It is. 
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Mr. Hudson: I offer that relevant statement, “Find en¬ 
closed check, and soon I will be able to send more. If I can 
borrow I will pay all by November. If not I will pay all 
interest and some in advance.” 

You made a payment of interest on January 5, 1933. 
That is the last payment you made, is it not? 

The Witness: That is right; I think so. 

By Mr. Hudson: 

Q. Did vou tell Miss Hawlev then that vou would not 
pay any more ? A. No, I did not; no. 

Q. She wrote you a number of times, didn’t she? A. Yes, 
she wrote me several times after that. 

133 Q. She wrote you letters and you did not receive 
them, did you? A. I received letters. 

Q. Didn’t you refuse to accept that registered letter? 
A. No. What date was this? 

Q. October 15, 1937. A. No, I didn’t refuse to accept 
any letter. 

Mr. Gallagher: I do not see what possible bearing that 
would have on this case. 

The Witness: I never refused to accept any letter. 

The Court: You raised the question yourself that laches 
has a bearing upon the question of whether or not a prom¬ 
issory note has made out a prima facie case. If anything 
can be shown to give a reason why there was delay in 
bringing this suit that is the very question you want to 
raise. I have not admitted the letter yet. 

Mr. Gallagher: The fact of the non-receipt is self-serving. 
The Court: That in itself would not admit it. 

Mr. Hudson: The letter is there, and the postmark, and 
the letter was registered. There is the name of the post 
office. 

The Court: Now, does Mrs. Hawley say she did not re¬ 
ceive this letter? 

The Witness: I did not see it, your Honor, no, sir. 

Mr. Hudson: It states on there the servant would not 
disturb her. 

134 The Witness: I was probably not in. That is his 
story, when I am not there and out of town that he 

won’t disturb me. 

The Court: I cannot admit this. 

Mr. Hudson: Did your Honor admit it? 
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The Court: I cannot admit that, no, sir. 1 have been 
as liberal as I could be on both sides in this case, but I just 
cannot do that. 

Mr. Hudson: I know you have. That is all I want to ask 
vou. 

By Mr. Hudson: 

Q. Just a minute. Do you know when Mrs. Valazquez 
left your service? A. When she left my service? Xo, I 
couldn’t tell you that definitely. 

Q. Was it in— A. (interposing) I couldn’t tell you that. 
They had the sale of the office, and she placed another girl 
in her—I would have to look that up, Mr. Hudson; I don’t 
know that. 

Q. Was she secretary for you after she stopped working 
for the estate? A. Xo. 

The Court: The Court will recess for five minutes. 


(Whereupon, after a short recess, the following proceed¬ 
ings were had:) 

135 Bv Mr. Hudson: 


Q. Before the recess I asked vou if vou knew when Mrs. 
Valazquez left, i will ask you to refresh your memory by 
looking at Plaintiff's Exhibit M, dated January 26, 1*932, 
and call your attention to the top of the last page. That 
is in January, 1932. A. What is this? May I take time 
to read this letter? 

The Court: Yes. 


By Mr. Hudson: 

Q. I thought you read it a while ago. A. Xo, I didn’t. 

Mr. Gallagher: Which part of the letter was it you 
wanted to call attention to? 

Mr. Hudson: I want to refresh your memory. 

Mr. Gallagher: By Mrs. Valazquez’s statement? 

By Mr. Hudson: 

Q. It was mentioned down there as to a suit, and I thought 
maybe she would know about that suit. Mrs. Valazquez 
makes reference to it. A. Mrs. Valazquez left, and then 
came in and tried to get some money. She was in litiga¬ 
tion herself, on account of her husband being with the Gov- 


EVELYN S. HAWLEY VS. LOUISE A. HAWLEY. 


71 


eminent, and as far as being niv secretarv she was no 
longer after the estate was closed. 

Q. After you gave the bond she was no longer your 
secretary? A. She got all her information from Mr. Bald- 
erson and Mr. Quinn, and the accountant, the C. 

136 P. A. 

Q. Had she turned Ihe papers over to you after 
she wrote the letter? A. She turned everything over to 
Mr. Quinn. 

Q. The papers you produced here today, where did you 
get those ? A. Those papers were in the files; some months 
later they were in the files, and as I say, I went to look for 
that letter, and found that letter. 

Mr. Hudson: That is all. 

Redirect Examination 
Bv Mr. Gallagher: 

Q. During the time these various petitions were filed do 
you know whether or not the information was furnished 
to Mr. Balderson, and later to Mr. Quinn on the basis of 
which these petitions were prepared? A. I did not under¬ 
stand that. 

Q. I say, did you furnish to Mr. Balderson and Mr. Quinn 
the information upon which these petitions were filed in 
court? A. Xo, I didn’t furnish that. Mrs. Valazquez fur¬ 
nished everything. 

Q. Did you ever conceal from Mr. Balderson or Mr. 
Quinn the Doctor’s transactions with his sisters? A. Oh, 
no. 

Q. So far as von knew thev knew about them ? A. 

137 1 didn’t know they didn’t know anything about it. 

Q. Having employed them you relied upon them? 
A. Absolutely. That is what I employed them for. 

Mr. Gallagher: I believe that is all, Mrs. Hawley. 

The Court: Here is a letter written by Dr. Hawley on 
April 24. It states (reading letter)—he uses the initials 
“A. H. and L. H.”, and 25 and 16. Do you know what he 
means by that? 

Mr. Gallagher: L. H. means Louise Hawley, and A. H. 
means Ada Hawley. 

The Court: And what does he mean by 25 and 16? 

Mr. Gallagher: At that time in all probability he had 
gotten some money from them. 


72 


EVELYN S. HAWLEY VS. LOUISE A. HAWLEY. 


The Court: I am just asking you because I do not know 
what it means. You do not have any idea? 

Mr. Gallagher: I do not know what that means. 

The Court: That is all. 

Mr. Gallagher: If it please your Honor, I offer in evi¬ 
dence at this time the record—I am not sure it has not 
already been put in—of this Court in administration case 
No. 39,199 in the estate of Charles A. Hawley, deceased. 

The Court: That is in some probate court, is it not? 

Mr. Gallagher: That is in the Probate Branch of this 
Court. Your Honor, under the defense I offer to— 

The Court (interposing): I admit it. That is not 

138 necessary. 

Mr. Gallagher: This matter has already been liti¬ 
gated. It is pending now in the Court of Appeals. The 
basis of the action in that case was there was a claim of 
Miss Louise A. Hawlev against Charles A. Hawlev’s es- 
tate, and in rejecting that position of counsel in the Pro¬ 
bate Court the appeal resulted, petition having been for 
the removal of Mrs. Hawley and the substitution of a new 
administrator, c. t. a., and the giving of further security. 
The Court refused to do that, and an appeal was taken 
from the order of the Court to the Court of Appeals, where 
it is now pending. 

The Court: Go over that, because that is the first I have 
heard of that. 

Mr. Gallagher: In the estate of Dr. Charles A. Hawley, 

before this lawsuit was filed, a petition was filed by Mr. 

Balderson, on behalf of Louise A. Hawley, to remove Mrs. 

Charles A. Hawlev as Executrix. 

♦ 

The Court: That was after the special bond had been 
given? 

Mr. Gallagher: After the special bond had been given, 
or to compel her to furnish further security to cover this 
claim against the estate. That is in brief substance what 
thev set forth. 

The Court: What happened in the Probate Court? 

Mr. Gallagher: They set forth in the petition the same 
check with which we are being sued here. 

139 The Court: You mean the note? 

Mr. Gallagher: Yes, your Honor, the note. In the 
Probate Court there was first the petition, then a motion in 
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support of that petition, as I recall it, which was made by 
the opposition, and I myself was attorney for Mrs. Haw¬ 
ley, and the Court sustained our position there. 

The Court: On what theory? 

Mr. Gallagher: That there was not any claim against 
the estate. 

The Court: That is now pending in the Court of Ap¬ 
peals ? 

Mr. Gallagher: That is now pending in the Court of 
Appeals. 

The Court: Gentlemen, do you want to argue this case? 

Mr. Hudson: If your Honor please, I was going to move 
to strike out all of their evidence, as well as their amend¬ 
ment, because it does not make any case. 

The Court: All of what? 

Mr. Hudson: The defendant’s testimony on the question 
of payment. I do not want to have to go to the expense of 
having Miss Hawley’s deposition taken, and I do not want 
to foreclose her chance to testify if your Honor has any 
doubt about it. 

I move all the testimony be stricken out. 

The Court: All the defense testimony? 

Mr. Hudson: Yes. 

The Court: The motion is refused. 

Any other preliminary questions before cither of you 
argue the case? 

140 I am prepared to decide it, as soon as court is 
called at 2:00 o’clock. 

Mr. Gallagher: May it please your Honor, I wish to 
make at this time, without taking your Honor’s time to 
argue the case, because your Honor’s decision will obviate 
any such argument, a motion for judgment at this time 
on all the evidence in the case, on the ground, first, that 
there has been no sufficient evidence here to show a claim 
against the estate. 

The Court: Yes. 

Mr. Gallagher: And, second, the suit is improperly 
brought on this bond. 

The Court: I see. 

Mr. Gallagher: And the case, if it should have been 
brought at all, should have been brought on the general 
undertaking, which appears to have been given in the Pro- 
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bate Court, because that was given at the time when the 
claim matured, if the evidence showed it matured as a 
claim on a promissory note; that res gestae has been 
shown, this same question shown in the probate case, de¬ 
cided there, and now is pending in the Court of Appeals. 

On any one of those grounds I believe we are entitled to 
a judgment here. 

I make it on the further ground, while standing alone the 
note might still be affirmatively a claim against the estate, 
or against Dr. Hawley, even though not properly 

141 proved against the estate, but with the explanatory 
evidence here, the evidence of these stock transac¬ 
tions, the evidence of the Doctor giving these stock cer¬ 
tificates to his sister indicates this was a part of other 
transactions, and not given primarily for a loan, as it sub¬ 
sequently turned out, but as additional security for a loan. 
The Doctor was contemplating a serious operation, and 
he took this method, and so provided in his letter, which 
was a condition on which they were delivered that stock; 
if the note was not paid the securities would become theirs. 

And there is some evidence here also destroying the ef¬ 
fect of the note as a claim against the estate, when it is 
shown in the writing of the plaintiff, Miss Louise A. Haw¬ 
ley, a letter from her to Mrs. Hawley, or Mrs. Valazquez, 
in which she says the Altoona stock must have been the 
stock being inquired about in connection with the estate, 
and that was the stock they had for the money which they 
sent the Doctor. That is the only evidence that this was 
monev which was covered bv these notes, which thev let 
him have. We feel with that evidence in with the case 
going to the jury your Honor could not direct a verdict for 
the plaintiff. 

The Court: I could not direct a verdict for the plaintiff 
in any case. 

Mr. Gallagher: It has been done. 

The Court: You can grant a prayer, but I have never 
heard that a court had to find for the plaintiff. 

142 Mr. Gallagher: It is one of the peculiarities here, 
because the court does direct a verdict in civil cases 

here for the plaintiff or defendant, if it makes up its mind 
on it. 

T submit that to your Honor without legal argument, and 
it is unnecessary for me to say these things I claim as a 
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probative fact on the matter of the evidence. The law 
necessarily follows, and I submit that this was so at the 
time. 

The Court: We will take a recess until a quarter to two, 
and at that time I will pass on the motion, and also reach a 
decision, and bo able to give vcu a verdict in the case. 

(Whereupon, at 12:20 o’clock p. m. a recess was taken 
until 1:45 o’clock p. m.) 


AFTER RECESS 

(Whereupon the court reconvened pursuant to the tak¬ 
ing of a recess at noon.) 

The Court: Mr. Gallagher, will you read again the mo¬ 
tion you made? 

Mr. Gallagher: That is the written motion in the case? 

The Court: You made a motion just before we adjourned. 

Mr. Gallagher: Yes, your Honor. 

I moved the Court to enter judgment for the defendant 
upon the pleadings and the evidence in the case, and I did 
so upon a number of grounds. I may not be able to state 
them exactly. 

143 The Court: Are not they in the record? 

Mr. Gallagher: They are in the record. 

The Court: Let them be read. 

Mr. Gallagher: Will you find those and read them? 

(Mr. Gallagher’s motion was thereupon read by the re¬ 
porter.) 

The Court: Have you a motion to dismiss on the bond? 

Mr. Gallagher: I recite in my defenses, the very first 
defense, in writing, a renewal of that motion. 

The Court: You said a renewal. Did you make it before ? 

Mr. Gallagher: We made it when the suit was first filed. 

The Court : Your motion to dismiss was overruled? 

Mr. Gallagher: That motion w*as overruled, yes. I am 
renewing it on the ground that the evidence does not show 
the suit was properly brought on the undertaking. 

The first defense, if I may call it to your Honor’s atten¬ 
tion, and I will read it to your Honor. 

(The first defense of the defendant was thereupon read 
by counsel.) 
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The Court: Where do I find that motion? 

Mr. Gallagher: That is the original motion. 

The Court: Yes. 

Mr. Gallagher: If I might have the original papers I 
think I can find it right quickly. 

The Court: It is the motion to dismiss? Will you come 
and look at the papers ? 

144 I do not find it. 

Mr. Gallagher: I thought it had it. We certainly 
argued it at the time, as if we did. 

Now, may it please your Honor, it does not specifically 
raise that question. I thought it did. 

The Court: Gentlemen, this record to me is in a very 
difficult condition. I have gone over this complaint a 
great many times, and I am unable to say from the wording 
of the complaint whether the action is brought on the bond, 
or brought on the promissory note. 

Now, of course, Mr. Hudson has said orally several times, 
1 am sure, that the action is brought on the bond. And 
then in the complaint itself it speaks about his complaint 
on the special bond. 

Then over here in the objections and citations of plain¬ 
tiff as to the motion to dismiss it says: “The motion to 
dismiss is without merit, and hence frivolous. The action 
is not against the estate, but against the defendant individ¬ 
ually on the bond.” The bond is set out in full, and shows 
all the facts necessary to be alleged. 

You will remember at the beginning 1 stated the opinion 
that I did not see how there could be a suit on the bond 
until the indebtedness by a judgment. For instance, it 
would be in this case on the promissory note, which was the 
cause of action, and which was the written contract in this 
case. 

145 Now, at that time Mr. Hudson stated that he was 
sure the practice was correct to bring the suit on 

the bond, and that he had authority to sustain him. And 
do you still say it is a suit on the bond, Mr. Hudson ? 

Mr. Hudson: Yes, sir. It states that she had notice of 
complaint on the special bond. 

The Court: I know. That does not make it so. 

Mr. Hudson: I stated that I would amend it to make it 
clear, if the Court thought it was not clear on the bond. 
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The Court: Now, there is a good deal of money involved 
in this transaction. I do not want to decide this case on 
a technicality. 

In my opinion a suit on a bond cannot be sustained until 
you sustain your indebtedness, until you prove your in¬ 
debtedness. If you have authority to the contrary I would 
be verv glad to hear from vou. 

I personally have made an investigation. I did not think 
it was necessary, because I thought I knew beforehand, but 
I have made an investigation, and I have been unable to 
find any instance in which a court in a suit on a bond could 
be sustained in a decision until after the indebtedness was 
established. 

The courts have held you could sue under an adminis¬ 
trator’s bond, for instance, where there had been a default 
under a legacy, but the legacy is an ascertained amount, and 
because it is an ascertained amount set forth in a will, just 
like a judgment upon a suit upon a note constitutes the 
definite ascertainment of an indebtedness. 

146 I will be very glad to hear from you, if you care 
to be heard, upon vour request to sue upon this bond, 
without first getting a judgment upon the note, which is 
the cause of action in this case, or was originally. 

Mr. Hudson: I will have to ask your Honor, if you want 
authorities, to give me time to submit them. 

As I read the cases, all the cases I have found are on 
the bond, and I would have to go through the records in 
those cases to determine and find the facts to determine 
whether they were brought on the bond and not on the 
original obligation of the decedent. 

The Court: I do not want to decide this case on techni¬ 
calities if I can help it, but at this minute I do not see any 
alternative. 

Mr. Hudson: I will ask for time to submit my authorities. 

The Court: Of course, I will give you the time. 

There is one thing I am confronted with. I understand 
there is a suit here on some patent rights, which will prob¬ 
ably take a couple of weeks, and which I will take up to¬ 
morrow. 

What do you say as to that, Mr. Gallagher? 

Mr. Gallagher: If it please your Honor, I have spent a 
great deal of time trying to find some authority against me 
on this matter. 
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Here they present a suit under the bond, and the posture 
in which this is in I was so confident I did not urge 

147 my position, and I did not ask you to argue the 
evidence. 

I found no case, and I spent a great deal of time looking 
for it, where it has been permitted in the absence of a judg¬ 
ment against the estate itself, or some showing that the 
conditions of the bond have been fulfilled, that is the con¬ 
ditions necessary for a suit on a bond have been fulfilled, 
and if not then the case cannot be sustained. As I say, the 
cases are all the other way. 

The Court: In the absence of an agreement I will have 
to use my judgment as to whether the matter should be 
continued. 

If you gentlemen will agree I will set 10:00 o’clock on 
next Monday morning as the time for further hearing on 
this case. 

Mr. Gallagher: I have no desire to cut counsel down on 
his time which he requires, and your Honor can grant 
whatever time vou think is satisfactory for that. 

The Court: Is that satisfactory, Mr. Hudson? 

Mr. Hudson: Next Monday at 10:00 o’clock? 

The Court: Yes. If this patent, case is on trial we will 
just wait until this matter is disposed of before we can go 
ahead on this case. 

Mr. Hudson: I will state that I will write to the Clerk 
of the Court of Appeals to try to borrow his records. I 
have a number of cases where there have been suits on 
bonds, and I will write and get the copies, and the records 
will show how these cases were tried. My under- 

148 standing is they were all tried like this one on the 
bond and the debt was valid at the time of the giving 

of the bond. 

The Court: If the record was in a different condition I 
would not have much difficulty about this case, but it is 
simply out of my power to give you judgment on the bond 
if there is no liability on the bond, and in my judgment 
there is no liability on the bond until the indebtedness is 
ascertained by some judgment of a court. 

Mr. Hudson: That is what I understand your Honor’s 
position to be. That is just why I am going to get the 
authorities. I think I can have them all here next Monday. 
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I will write all the clerks and all attorneys and see how the 
records are. If I find I can get them bv next Monday I 
will notify your Honor and Mr. Gallagher. 

The Court: Gentlemen, we will continue this case until 
next Monday at 10:00 o ’clock. 

Mr. Gallagher: If your Honor please, in order that we 
might dispose of it all at once, if I ask for a further con¬ 
tinuance on Monday due to the fact that I have not received 
Mr. Hudson’s authorities in time, will your Honor grant it? 
Mr. Hudson: I will give you all I get, and whatever time 

is necessarv to look into them. 

•> 

Mr. Gallagher: Very well, sir. 

149 The Court: Then we will continue this case until 
next Monday at 10:00 o’clock. 

(Whereupon, at 2:15 o’clock, p. m., an adjournment was 
taken until Monday, May 1, 1939, at 10:00 o’clock, a. m.) 

150 This cause came on to be heard, pursuant to ad¬ 
journment, before The Honorable Alan T. Golds- 

borough, Justice of the District Court of the United States 
for the District of Columbia, Washington, D. C., on Mon¬ 
day, May 1, 1939, between the hours of 10:00 o’clock A. M. 
and 12:00 o’clock Noon. 

151 Proceedings . 

The Court. You may proceed. 

Mr. Gallagher. It is my understanding counsel wishes 
to introduce at this time letters from Doctor Hawley to his 
sisters. 1 assume Your Honor will let them in under the 
same ruling as you did before. 

The Court. Let me see them first, please. 

Mr. Hudson. Yes, sir. 

The Court. Mr. Gallagher, is the handwriting conceded 
to save time? 

Mr. Gallagher. I have not examined them. I take it it 
is all right. 

The Court. I will admit them. I do not know what is 
in them. Whatever is in them that is material, I will admit 
them. 

Mr. Gallagher. Without repetition, I note the same ob¬ 
jection and same exception. 

The Court. Gentlemen, there is a motion here to dismiss 
this complaint for various reasons, and I think the pro¬ 
gram as outlined was that this morning Mr. Hudson should 
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submit authorities which would justify the bringing of an 
action on this special bond before making a judicial deter¬ 
mination on the promissory note. 

158 Mr. Hudson. Yes, I offer these in evidence as 
Plaintiff’s Exhibits. 

(The said correspondence, so offered and received in 
evidence, was marked Plaintiff’s Exhibits “R,” “S,” “T,” 
and “11.”) 

165 The Court. I am going to definitely dispose of this 
on Friday morning at quarter of ten. 

There ensued discussion which the reporter was in¬ 
structed to omit from the record. 

The Court. This hearing is adjourned until 9:45 Friday 
morning. 

(Hearing Concluded) 

166 Plaintiff’s Ex. A 

$2700.00 March 1st, 1929 

One year after date I promise to pay to the order of 
Louise A. Hawley Two Thousand Seven Hundred Dollars 
at 7% 

Value received 

No.Due. C A HAWLEY 

Endorsed on back: Without recourse on me 

LOUISE A. HAWLEY 

167 Plaintiff’s Ex B 

Dr. C. A. Hawley 
1624 Eye Street 

Washington, D. C. 


Practice Limited to Orthodontia 

March 1,1929 

This statement witnesses that certificates of stock in the 
C. L. Frame Dental Supply Co Nos. 19, 24, 25 and 31 com¬ 
prising Sixty five shares are placed in the hands of Atty 
S. Hawley and Louise A. Hawley as security for my two 
notes one to Atty S Hawdey for $4300 and one to Louise A 
Hawley for $270*0. dated March 1,1929. In case of my fail¬ 
ure to pay these notes the stock becomes their property 
and when the notes are paid the stock is to be returned to 
me. 


C A HAWLEY 
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169 For Value Received.hereby sell, as¬ 
sign and transfer unto. 

.Shares of the Capital Stock 

represented by the within Certificate and do hereby irrevo¬ 
cably constitute and appoint.Attorney 

to transfer the said stock on the Books of the within named 
Companv with full power of substitution in the premises. 

Dated.191. 


In Presence of 


C A HAWLEY 


Notice: The Signature to this Assignment must corre¬ 
spond with the name as written upon the face of the Cer¬ 
tificate in every particular, without alteration or enlarge¬ 
ment or any change whatever. 
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171 For Value Received.hereby sell, as¬ 
sign and transfer unto. 

.Shares of the Capital Stock 

represented by the within Certificate and do hereby irrevo¬ 
cably constitute and appoint.Attorney 

to transfer the said stock on the Books of the within named 
Company with full power of substitution in the premises. 

Dated.191. 


In Presence of 


C A HAWLEY 


Notice: The Signature to this Assignment must corre¬ 
spond with the name as written upon the face of the Cer¬ 
tificate in every particular, without alteration or enlarge¬ 
ment or any change whatever. 

172 Plaintiff’s Exhibit E 

Dr. C. A. Hawley 
1624 Eye Street 
Washington, D. C. 


Practice Limited to Orthodontia 

Feb. 20, ’29. 


Dear Sisters— 


Received your nice letter yesterday. Hope you will 
continue in your good health and will have a good time on 
your Cleveland. We have all been as usual except myself. 
Caught a cold that did me up a little but about over it 
now. 

I sold Briggs at 56 and Va Car Com at 17. I have been 
adding the losses and gains today on the stocks I held for 
you and counting the Va Car Pref at 59 the present 
173 quotation. I have on hand 7000. This would divide 
Atty 4,300.00 Louise 2700.00 besides the 2000. I sent 
to Frame or 9000 for the 8,500 besides the interest you have 
received. Counting in the loss I had on Gen Ref. It makes 
a little over top for the full time. Just now every body 
thinks the stock market is in a dangerous condition and I 
hesitate to buy anything else. So I am going to propose 


i 
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that I take the money myself and pay you 7% monthly 
as I did before for six months or a year. I can give you 
a note or two notes and some of my Columbus Dental Stock 
for security in case anything happens to me. On account 
of having to leave my house and pay extra apartment rent 
and some extra expense with the case before the zoning 
commission I am in something of a jam myself and it would 
help me out too. If this suits you wire C. 0. D. me 

174 yes and if it don’t wire no This will give you a sure 
monthly payment again and meantime I will recover 

my equilibrium I hope I will in that time make some dis¬ 
position of the house and get straitened around again. 

Let me know as soon as you get back. 

Yours 

BRO CHAS. 

175 Plaintiff’s Ex. F 

176 Dr. C. A. Hawley 

1624 Eye Street 

Washington, D. C. 


Practice Limited to Orthodontia 


My Dear Sisters— 


April 4, ’29 


I am enclosing check for $41.00 for interest on my note 
as of 25. L A H 16. 

In haste 


BRO CHAS. 


177 Plaintiff’s Ex G 
Washington D C Dec 15 1929 8.30 PM 

178 Dear Sisters: 

179 Money is coming in but slowly I hope to be able to 
send you the usual interest but up to this time, just 

could not and will have to finish paying up the bank before 
I can do anything and then Carlottas school. So far have 
paid almost $12000 back debts that Charles had. Thank 
God I had none or I don’t know where we would be. He 
was too good. He is helping me to straighten out every- 
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thing and I will get to you very soon if I have to sell 
everything. 


183 


Plaintiff’s Ex. H 


Mrs. Charles A. Hawley 
2609 Woodley Place 
Washington D C. 


Dearest Sisters: 


Feb. first 30 


I have not been willfully negligent answering your very 
kind letters but have been very busy getting things straight¬ 
ened out and too since I learned that your interest had not 
been paid, worried me terribly, my first chance has come 
(greatly relieving me) you will find checks enclosed taking 
care of interest up to March. 

Do you wish me to take up the note in March, if so 

187 let me know soon or in the next few days, so that I 
can arrange at my bank, or if you like I will continue 

188 with you what ever you decide is agreeable to me. 
With my best love to you both— 

Sincerely 

Evelyn 


189 Plaintiff’s Ex. I 


Estate of 
Dr. C. A. Hawley 
1624 Eye Street 
Washington, D. C- 


Practice Limited to Orthodontia 

May 5th, 1930 

Dear Sisters: 

Have just succeeded in collecting a little money which 
enables me to enclose checks covering your interest, I col¬ 
lected a little more than I expected, so am sending you the 
interest up to June 1st knowing you are going to take a 
vacation. 


With love, 


Evelyn 
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191 Plaintiff’s Ex J 

Mrs. Charles Augustus Hawley National League of 

The La Salle Apartments American Pen Women 

Washington, D. C. 

Dear Sisters: 

I am still looking for the letters concerning the 2000. 

192 The Bank have reported that Charles had the Chi¬ 
cago D. stock there at the bank and in June asked 

them to loan him $20000 on it, the Pres, asked him what he 
Chas intended to do with it and his reply was Altoona—they 
refused saying that money was scarce, this being the 

193 same reply he got from the Col. Dental now the 
puzzling thing is when did you receive the stock (date 

etc.) for collateral. This we must find out before Aug. 
first Charles kept a complete record of every thing he 
bought and sold for you bank acct etc. and the profits he 
made for you that I have. And we have a complete record 
of our money received and spent but not any record of this 
money. Oct 28-1924 I had to insist on Chas paying Atty 
and you to that date and I have a receipt in full for that 
which Charles gave me—he assured me that never again 
would he permit himself to be in your indebtedness again 
or risk your money for his own peace of mind as he was 
quite miserable at that time and he worried a great deal 
for Carlotta’s future more for her I think than mine, for 
I was pretty close to gone that time myself—he I think felt 
that we both were going to be taken. I must avoid 

194 a penalty as taxes and interest so far have taken 
all-most all. I am certain that all will be straight¬ 
ened out, the crucial moment I generally am helped I am 
so sorry to have to bother you but when one is in the hands 
of the Gov. one has to hop, step and jump. Every thing 
should be done by July 31 providing our statement satisfies 
this and Chas. Dr. Avery’s bill is the last to be worked 
out. Enclose please find checks to Aug first . 

Worlds of love always 

Evelyn 
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Dear Sisters 
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Dec 10 1930 

Plaintiffs Ex. K. 


Please find enclosed checks one for Atty for $100.34 and 
one for Louise for 63.00. I have had so much extra this 
year and have not yet gotten all straightened out by a good 
way as every few days brings another acct. which I have to 
fight down and it takes money to do it. I am not paying 
for anything that Charles did not owe, it is shocking how 
scheming people are even some of the good patients who 
tried to claim that they had paid Charles but thanks for 
the good records which were kept about the office. If I have 
an extra this year, I hope in Jan to send you $ 5000 so as 
to get this paid up soon and may I offer the suggestion for 
you to put it in to Tel, and Tel. 

197 Sister Evelyn 

198 Jan 27 1931 

199 Plaintiff’s Ex L 
Dearest Sisters— 

I am so glad that I went to a meeting Sunday night got 
a wonderful message about our investments which are pre¬ 
dicted to have a long good pull and will be most successful, 
also was told never to buy any more stock of any kind only 
Gov. bonds, there’s no chance for a loss. 

Enclosed please find your checks. I did not get another 
deal thru but hope to soon which will bring me to Milan. 

200 Evelyn 

201 Washington, D. C. Jan 26 1932 2.30 P. M. 

202 Plaintiff’s Ex. M. 

Dr. C. A. Hawley 
1624 Eye Street 
Washington, D. C. 


Practice Limited to Orthodontia 

Dearest— 

If I get a check in February I do want to send you 
205 some money my dear. I have been embarrased to 
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tears that I could not do it before this but will hope 
to soon. I felt terrible when you wrote how close you were 
when you went away and I couldn’t even borrow 
206 anything. You know Mrs. Velasquez left ages ago. 

I am just up to the hilt. Carlotta just laid another 
bill here for school last half arround two hundred. March 
taxes and notes take most every cent and cant sell. I know 
you realize my position and know that I would love to send 
you all something and some day can if I dont drop out 
with my friends. I am awefullv glad that you have your 
position that is that kind of work is most interesting. 
Much love to you both and write or come when you can. 

Evelyn 

208 Pltf’s Ex M 

Estate 

Dr. C. A. Hawley 
1624 Eye Street 
Washington, D. C. 


Practice Limited to Orthodontia 

August 15, 1929 

Miss Louise A. Hawley 
Milan, Ohio 

My dear Miss Hawley: 

The necessity for obtaining full information in the mat¬ 
ter of the note, collateral, etc., which we spoke about a few 
weeks ago, is now at hand, and I have been asked to write 
you for same at once. A copy of the note would give the 
necessary information relative to it, and Mrs. Hawley’s 
lawyer wishes to have the certificate numbers of the stock 
certificates you are holding as collateral, which are believed 
to be C. L. Frame Dental Supply Co. stock; will you also 
please state whether or not these certificates bear an en¬ 
dorsement on the back? 

I do not know whether you have left Chautauqua or not, 
but as you said you would leave for home on the 15th, I hope 
this letter will reach you without delay. To make sure it 
will get in your hands I am sending it registered. 
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I trust you both feel rested after your stay in New York, 
and that your sister is feeling well again. 

Hastily, 

Carita de Velazquez 

209 Oct 6 1931 

210 Mrs. Chas. Aug. Hawley 

2609 Woodley Place 
Washington, D. C. 

ADams 5006 

Dear Sisters: 


211 I do wish however for his peace of mind that I 
could forget for just a little "while so he could go on 

and progress our messages and vibrations are many and 
keeps him close by which I fear is not so good for 

212 him, so I am told. 

Frame is cut until 32, I dont know when in 32, but 

214 that has just about been the last straw. 

215 Evelyn 

216 Pltf’s Ex. O 


Dr. C. A. Hawley 
1624 Eye Street 
Washington, D. C. 

Practice Limited to Orthodontia 


July 29,1929 

Dear Misses Atty and Louise: 

After going into the matter further, I am told it is only 
necessary for you to impart the following information: 

Date of note and amount involved, and the name of the 
company whose stock you hold as collateral, together with 
the number of shares and advice as to whom the shares are 
made out and whether or not they have been endorsed on 
the back. 

The earlier you can send this information, the better it 
will be. 


94 


EVELYN S. HAWLEY VS. LOUISE A. HAWLEY. 


I hope you girls arrived back in Chatauqua safely and 
that time will heal the suffering caused by your great loss 
and will leave only beautiful memories to cherish. 

With the kindest regards, I am 

Sincerely yours, 

C ABIT A VELAZQUEZ 


217 

Plf’s Ex. P 

Sep 22 1930 

21S 

Dearest Sisters Atty and Louise 


220 

I hope to get some money for you 
the 15th—I will do the best I can— 

soon (?) may be 

221 


Evelyn 

222 


Aug 12 1932 

223 

Pltf’s Ex. Q 

Mrs. Chas. Aug. Hawley 
2609 Woodley Place 
Washington, D. C. 
ADams 5006 


Dear Sister: 



How I wish that we could have been together in July, it 
is such a difficult time for us. 

We have been getting marvelous messages, one after 
the other, he has been so worried poor dear, one thing he 
would love to do the same for you now as when in 

224 the earth plane, too he would like to know that Car- 
lotta is being rightful educated. Now that all of his 

obligations are taken care of I am sure he will be more at 
ease. He asks us to pray for him 3 times daily for his ad¬ 
vancement etc. which I never have failed to do even when 
he was here in earthly body. I know we can help him some 
day and I hope soon that we may get everything 

225 straightened up that is the mortgage on the house 
thru a sale possibly then I will be so glad to do all 

I can for you both whon my beloved adored. 

Find enclosed' check and soon I will be able to send 

227 more, if I can borrow I will pay all by November, if 
not I will pay all int and some in advance. 

228 Evelyn 
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229 Pltf’s Ex. R 

« 

Dr. C. A. Hawley 
1624 Eye Street 
Washington, D. C. 


Practice Limited to Orthodontia 

May 7, 29. 

Dear Sisters— 

Your letter reced this morning. The last of the week or 
next week will be 0. K. but July 1st too late. You see a 
year ago I bought 20000 shares of one mine stock for 25c a 
share on a speculation from Dr. Baldwin. It was risky then 
but everything has come out O K and it is selling for 85 
and will commence to pay within the year. I also took an 
option on an adjoining mine which they expected to 

230 get under their control. They got it last week and 
it will begin to pay as soon as the other one because 

it is more accessable. The option expired last week but 
they are still holding it for me. My option is for 25c a 
share and is selling in Seattle for 50c. I will give you stock 
out of my amount. It may make you rich for it has a pos¬ 
sibility of $25.00 a share. Of course I could not use any 
of vour monev from which vou need the income for such 
stock. I have however such faith in it that I am going 
to by all I can I have known Dr. Baldwin for 15 years and 
know that he is honest. It is silver, lead and zinc ore not 
gold and is in British Columbia which is better than gold 
and better in Canada than IJ. S. for their mining 

231 laws protect the investor much better than those of 
the U. S. Dr. Baldwin was here over a week and I 

went over the matter in every detail. I could write pages 
but I know you will trust my word as to the good chances 
of the investment. It is no longer a speculation but an 
investment. I expect to go there next summer. 

In Haste 
Bro Chas. 
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233 Pltf’s Ex. S 

Dr. C. A. Hawley 
1624 Eye Street 
Washington, D. C. 


Practice Limited to Orthodontia 


Dear Sisters: 


May 19, 29. 


Your letter and checks came promptly. I gave them to 
Dr. Baldwin and he will send the stock certificates after he 
gets back to Spokane. Meantime I am enclosing a receipt 
in case anything happens. He had his tonsils out Wednes¬ 
day and left for Phila today. He will be in the East a week 
or so yet, I will keep you posted from time to time of the 
progress made. 

Edwins exit from the medical course does not surprise 
me. I would have liked to see him go on but doubted if he 
would stick to it. 

Love from 

Bro Chas. 

234 Dr. C. A. Hawley 

1624 Eye Street 
Washington, D. C. 


Practice Limited to Orthodontia 

May 18, 1929 

Received from Attv S. Hawley $i)00.00 and Louise A. 
Hawley $1000.00 for investment in Altoona Silver & Lead 
Mining Co through Dr R. S. Baldwin of Spokane Wash. 

C A Hawley 

236 Pltf’s Ex. T 

Dr. C. A. Hawley 
1624 Eye Street 
Washington, D. C. 


Practice Limited to Orthodontia 

July 7, ’29 


Dear Sisters: 


Bro Chas. 
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239 


Deft’s No. 1 


Milan, 0. June 9, 1930 

Dear Evelyn: 

We finally found the letter from Chas. in which he speaks 

of the mines. We are sending you a typewritten copy of 

ihat letter. We hope it will help you out. The option 

must have been on the Altoona as that is what we have 

for the monev which we sent to him. 

•> 

240 Sister Louise. 


241 Deft’s la 

From a letter dated May 7, 1929 

“A year ago I bought 20000 shares of one mine for 25c 
a share on speculation from Dr. Baldwin. It was risky 
then but every thing has come out OK and it is selling for 
85 and will commence to pay within a year: 

I also took an option on an adjoining mine which they 
expected to get under their control. They got it last week 
and it will begin to pay as soon as the other one because 
it is more accessable. The option expired last week but they 
are still holding it for me. 

My option is for 25c a share and is selling in Seattle for 
50c. I will give you stock out of my amount. 

242 Deft’s Ex 2 


Miss Louise A. Hawley 
Box 16 
Milan, Ohio 

Aug 20, 1929 

Mrs. R. N. de Velazquez, 

1624 Eye Street, 

Washington, D. C. 

My dear Mrs. Velazquez, 

We find two notes dated March first 1929 as follows— 


Atty S. Hawley.$4300.00 

Louise A. Hawley. 2700.00 


Due one year from date, interest 7% 

We find we have C. L. Frame stock as follows— 
Certificates No. 19, 24, 25, and 31. 
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These certificates are signed on the back under for value 
received. 

Very truly yours, 

Louise A. Hawley. 

243 Deft’s Ex 3 


Dear Brother: 


Miss Louise A. Hawley 
Box 16 
Milan, Ohio 


May 24, 1929 


Your letter and the statement of receipt of money duly 
received. We will place the statement in bank deposit box 
until the certificates come. 

At tv is cleaning house but I am hiring a woman to 

247 help, so she will soon be thru. 

She is feeling quite well again, and gaining some flesh. 
When our ship “Altoona” comes in I think it would be 
w’ell for her to spend Feb to March in Fla or Calif. 

248 Sister Louise. 

249 Deft’s Ex. 4 


The Roosevelt 
New York, N. Y. 

Miss Atty S. Hawley 

Milan Ohio. 

Mar. 16, ’28 

My Dear Sisters 

We have been here in New York a few days taking care 
of some professional and business matters. Your birthday 
card came a few hours before we left and I appreciate 
it more than I can tell you. Evelyn and I have been talking 
over our relation to you since we came here more plainly 
and understandingly than before. It is one of the great 
griefs of her life as well as mine that there is not 
250 a better understanding between you and she. With¬ 
out intending or meaning to I now’ believe I have 
been largely to blame for it. Evelyn has been the best wife 
to me that a man could ever have and I love her dearly 
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and always will. I love you too and it would be the great¬ 
est joy of my life to have all misunderstandings cleared 
up and have you in the relation to her and Carlotta 

251 that you ought to be. If we could get together and 
talk things over I believe you would understand her 

and love her as I do. 

If you will try this and I know you desire it we will come 
to Milan soon or we would be glad to have you come 

252 to us for a visit. Write to Washington as soon as 
you can. 

With love 

Bro Chas 

253 Endorsed: Filed Aug 7-1929 Theodore Cogswell, 
Register of Wills for the District of Columbia, Clerk 

of the Probate Court. 

In the Supreme Court of the District of Columbia. 
Holding a Probate Court. 

No. Admns. 

In Re: Estate of Charles A. Hawley, Deceased. 

Petition of Evelyn S. Hawley for Probate and Record of 

Will. 

To the Supreme Court of the District of Columbia hold¬ 
ing a Probate Court:— 

The petition of Evelyn S. Hawley respectfully shows to 
the Court as follows:— 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia, and files this petition as 
the person named as Executrix in the last will and testa¬ 
ment of Charles A. Hawley, deceased. 

2. That Charles A. Hawley, late a citizen of the United 
States and a resident of the District of Columbia, departed 
this life in the District of Columbia, testate, on the 22nd day 
of July, 1929, leaving as his survivors the following named 
persons, who are his only heirs at law and next of kin and 
whose names, residences and relationship are as follows:— 

Evelyn S. Hawley, widow, who is your petitioner, La 
Salle Apartment, Washington, D. C., and 
Carlotta Hawley, daughter. La Salle Apartment, Wash¬ 
ington, D. C., 

that said Evelyn S. Hawley is over twenty-one years of age 
and said Carlotta Hawley is fifteen years of age. 
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254 3. That said decedent at the time of his death was 

seized and possessed of the following unimproved 
real estate in Prince George’s County, State of Maryland, 
to wit:— 


Lots 1 and 2 in Block 24 of the Subdivision of Joseph’s 
Park—Capital View Park, and 
Five lots in Lakeland, 


the total approximate value of said lots being One thou¬ 
sand four hundred dollars ($1,400.00); 

Also lot 225, Section 7, Rock Creek Parish Cemetery, 
in the District of Columbia, 

the approximate value of said lot being Seven hundred and 
seventy-five dollars ($775.00); the total approximate value 
of the above mentioned real estate being Two thousand one 
hundred and seventy-five dollars ($2,175.00). 

4. That decedent left among his personal property valued 
at about Two hundred and twenty thousand dollars ($220,- 
000.00), the following:— 


24,000 shares of stock of Columbus Dental 
Manufacturing Co., approximate value 
1 share of Dental Laboratory Products Co. 

stock, approximate value 
65 shares of Frame Dental Supply Co. 

stock, (common) approximate value 
23,000 shares of Mary Ryan Mines, Ltd., 
at $1.00 per share, approximate value 
140 shares Pulp Products Co. stock, of the 
approximate value of 
(Petitioner claims tit-le to this stock by 
reason of the right of survivorship) 
52,000 shares of stock of Closgard Ward¬ 
robe Co., Inc., of the approximate value 
of 

3 shares of Dental Products Co., value un¬ 
known 

10 shares of Dental Products Co., standing 
in the names of Charles A. Hawley and 
Evelyn S. Hawley, and your petitioner 
claims title to said ten shares by right of 


$120,000.00 

100.00 

13,000.00 

17,250.00 

15,000.00 


25,000.00 
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survivorship, the value of said stock be¬ 
ing unknown 

255 Note: Although Columbus Dental and 
C. L. Frame shares were found amongst 
the papers of deceased, this petitioner 
claims title thereto by right of survivor¬ 
ship. 

1 share of Ohio Club stock, Columbus, Ohio, 
approximate value 

100 shares Curtis-Caproni stock, no par 
value, approximate value 

50 shares Virginia Carolina 6% preferred 
stock, approximate value 

200 shares Kresge Department Store stock, 
approximate value $15.00 per share 

The last three mentioned stocks have been 
pledged as security with E. A. Pierce & 
Co. ' 

Stocks in several other corporations of 
little or no value 

Office furniture and equipment, approxi¬ 
mate value 

Debts due estate, approximately 

Automobile 


20.00 

1,700.00 

2,050.00 

3,000.00 


3,000.00 

15,000.00 

350.00 


5. That decedent left a last will and testament bearing 
date the 5th day of June, 1912, which has been filed with 
the Register of Wills in the District of Columbia to be pro¬ 
bated and recorded; that after diligent search and inquiry 
by your petitioner no other will has been found and your 
petitioner believes said will to be the last will and testa¬ 
ment of the decedent. 

6. That decedent, so far as your petitioner after diligent 
inquiry has been able to learn, left debts, including ex¬ 
penses incident to his last illness and funeral expenses, as 
near as your petitioner has been able to ascertain, not over 
Twenty thousand dollars ($20,000.00). 

7. That your petitioner is named by the decedent in his 
said will as the Executrix thereof and as such believes she 
is entitled to letters testamentary on said estate. 

WHEREFORE, the premises considered, your petitioner 
respectfully prays:— 
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1. That process of this Court issue against such heirs 

at law and next of kin as have not signed waivers, 

256 requiring them to answer the exigencies of this peti¬ 
tion. 

2. That a guardian ad litem be appointed by this Honor¬ 
able Court to represent Carlotta Hawley, infant heir at 
law. 

3. That said will dated the 5th day of June, 1912, be ad¬ 
mitted to probate and record as a will of real and personal 
estate, as the last will and testament of Charles A. Haw¬ 
ley, deceased. 

4. That letters testamentary be granted unto your peti¬ 
tioner. 

5. For such other or further relief as the nature of the 
case may require and to the Court may seem just and 
proper. 

EVELYN S. HAWLEY 
Petitioner. 

WALTER C. BALDERSTON 
Attorney for Petitioner. 

257 District of Columbia, To Wit: 

I, Evelyn S. Hawley, being first duly sworn on oath de¬ 
pose and say that I have read the foregoing petition by me 
subscribed and know the contents thereof; that the facts 
therein stated of my personal knowledge are true and those 
stated on information and belief, I believe to be true. 

EVELYN S. HAWLEY 

Subscribed and sworn to before me this 5th day of Au¬ 
gust A. D. 1929. 


(Ser.l) 


JOHN W. WOOD 
Notary Public, D. C. 
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258 Endorsed: Filed Aug 23 1929 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court 

In the Supreme Court of the District of Columbia 

Holding a Probate Court. 

No. 39199 Admns 


In re : Estate of Charles A. Hawley, Deceased. 


Order for Probate. 

Upon consideration of the petition of Evelyn S. Hawley, 
filed herein on the 7th day of August, 1929, and it appear¬ 
ing to the satisfaction of the Court that the only heir at 
law and next of kin, Carlotta Hawley, an infant, has been 
served with process, and that the answer of the guardian 
ad litem for the infant respondent has been filed, and that 
the last will and testament of Charles A. Hawley, deceased, 
dated the 5th day of June, 1912, has been duly proved by 
the oaths of the subscribing witnesses thereto, and no ob¬ 
jection to the probate of said will having been filed, it is, 
bv the Court, this 23rd dav of August, 1929, 
‘ADJUDGED, ORDERED and DECREED, That the 
said will be and the same is hereby admitted to probate 
and record as a will of both real and personal property and 
that letters testamentary do issue to Evelyn S. Hawley, 
the Executrix named therein (upon her giving an under¬ 
taking in the penalty of Thirty Thousand Dollars, condi¬ 
tioned for the faithful performance of the trust in her 
reposed. 

By the Court: 

ALFRED A. WHEAT, 
Justice. 

259 Book 63 Page 164 


General Undertaking 

Supreme Court of the District of Columbia 
Holding Probate Court 

Administration No. 39199 


In Re Estate of Charles A. Hawley, Deceased. 
Whereas, by decree of the Supreme Court of the District 
of Columbia, holding Probate Court, letters testamentary 
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have been granted to Evelyn S. Hawley, upon the estate of 
Charles A. Hawley, deceased, late of the District of Co¬ 
lumbia, which letters are to issue upon her giving the un¬ 
dertaking required by law, in the maximum sum of Thirty 
Thousand dollars, and taking the oath prescribed by law; 

Now the conditions of this undertaking are, and we, the 
undersigned, Evelyn S. Hawley as principal, and the Fi¬ 
delity and Deposit Company of Maryland as surety, do 
hereby undertake, that the above Evelyn S. Hawley shall 
well and truly administer, according to law, and to the will 
of the testator all the money, goods, chattels, rights and 
credits of the said testator and the proceeds of all his real 
estate that may be sold for the payment of debts or lega¬ 
cies which shall at any time come to her possession, or to 
the possession of any other person for her and shall, in all 
other respects, faithfully perform the trust reposed in her 
without injury or damage to any person interested in the 
same, and shall in all things abide by and perform such 
judgment or decree as the Court may make in the prem¬ 
ises. 

And we, the said Evelyn S. Hawley principal, and the 
Fidelity and Deposit Company of Maryland surety, do 
hereby appear and submit ourselves to the jurisdiction of 
the Court, and undertake for ourselves and each of us, 
our and each of our heirs, executors, administrators, suc¬ 
cessors and assigns, in the maximum sum of Thirty Thou¬ 
sand dollars, to abide by and perform the judgment or 
decree of the Court in the premises, and further agree that, 
upon default by the principal in any of the conditions here¬ 
of, the damages may be ascertained in such manner as the 
Court shall direct, that the Court may give judgment here¬ 
on in favor of any person thereby aggrieved against us as 
principal and surety for the damages, not exceeding $30,- 
000 dollars, suffered or sustained by such aggrieved party 
and that such judgment may be rendered in the above- 
entitled cause or proceeding against all or any of us whose 
names are hereto signed, as provided by Section 479a of 
the Code of Law for the District of Columbia, provided, 
however, that nothing herein contained shall be held or 
construed to prevent a judgment against said principal in 
a sum in excess of said hereinbefore mentioned amount. 
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Witness our hands and seals this 26 day of August, A. D. 
1929. 

EVELYN S. HAWLEY (Seal) 
FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND 

(Seal) 

Bv WILLIAM E. CHASE 
Atty -in-fact 

Signed, sealed, and delivered in the presence of 

ISABEL M. WHITE 

Surety qualified, and execution in accordance with writ¬ 
ten authority on file in this office. 

JOHN A. SHEIL 
Deputy Register of wills, 

Clerk of the Prohate Court 

Approved: August 27, 1929. 

ALFRED A. WHEAT 
Justice. 

Special undertaking $6,000 approved December 15 1930 

260 Endorsed: Duplicate for files of the Probate 
Court only. 

In the Supreme Court of the District of Columbia 
Holding Probate Court 
District of Columbia 
To wit: 

The United States of America 
To all persons to whom these presents shall come, 

Greeting: 

Know’ ye, that the Last Will and Testament of Charles 
A. Hawley, late of the District of Columbia, deceased, hath 
in due form of law been exhibited, proved, and recorded in 
the office of the Register of Wills of the District of Colum¬ 
bia, Clerk of the Probate Court, a copy of w’hich is to these 
presents annexed, and administration of all the money, 
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goods, chattels, rights and credits of the deceased is hereby 
granted and connnited unto Evelyn S. Hawley, the Execu¬ 
trix by the said will appointed. 

Witness the Honorable Walter I. McCoy, Chief Justice 
of said Court, this 27 day of August, A. D. 1929 

Attest: 

VICTOR S. MERSCH 

(Seal) Deputy Register of Wills for 

the District of Columbia , 
Clerk of the Probate Court. 

Case No. 39199 

261 Supreme Court of the District of Columbia 

Holding Probate Court 

No. 39199 Administration. 

Estate of Charles A. Hawley, Deceased. 

Letters testamentary having been issued to Evelyn S. 
Hawley on the estate of said deceased, and the said Execu¬ 
trix electing to give public notice to the creditors of said 
deceased, it is this 31st day of August, A. D. 1929, ordered 
that said notice to creditors be published once a week for 
three successive weeks in the “Washington Law Re¬ 
porter” and the The Washington Post in the form pre¬ 
scribed bv law. 

ALFRED A. "WHEAT 

Justice. 

262 March 4, 1930. 

Mrs. Evelyn S. Hawley, 

1028 Connecticut Avenue, 

Washington, D. C. 

Dear Madam: 

I am in receipt of your letter of March 1,1930, enclosing 
extracts from letter of Walter C. Balderston, dated Octo¬ 
ber 11, 1929, and in view of the contents thereof this office 
will consider Mr. Balderston’s statements as a withdrawal 
as attorney, and will so mark the records so that no fur¬ 
ther copies of the proceedings go to him. 

Your secretary was mistaken in her assumption that I 
stated that Mr. Coombe or Mr. Balderston had caused me 
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any trouble or inconvenience in connection with the estate 
of Charles A. Hawley, deceased, No. 39,199. Both of these 
gentlemen are outstanding members of the Bar of the high¬ 
est repute and are welcome at this office at any time on this 
or any other case. 

What I did state to your secretary was in reply to your 
Complaint that Mr. Balderston was still receiving copies 
of correspondence addressed to you, that a change of at¬ 
torneys in the midst of any case always caused trouble 
and inconvenience so far as the records are concerned, and 
that therefore this office could not be held responsible for 
sending, in accordance with the rules, to those who were 
still attorneys of record (their names never having been 
withdrawn under the rules) copies of current correspon¬ 
dence. 

However, as stated above, Mr. Balderston’s name is now 
marked as “Withdrawn”, and no further copies will be 
sent him. 

Very respectfully, 

Register of Wills, 

Clerk of the Prohate Court . 
C/s 

263 Filed Oct 13 1930 Theodore Cogswell, Register of 
Wills D. C., Clerk of Probate Court 

In the Supreme Court of the District of Columbia. 

Holding a Probate Court 
Administration No. 39,199 
In re: Estate of Charles A. Hawley, Deceased. 

Order for Special Undertaking in Lieu of General 

Undertaking 

Upon consideration of the petition of Evelyn S. Hawley, 
Executrix, of the Estate of the above named decedent, filed 
herein on the 10th day of October, 1930, it is by the Court 
this 13th day of October, 1930, 

Ordered, that the said Evelyn S. Hawley, Executrix, be 
and she hereby is authorized and directed to file a special 
undertaking herein in the penal sum of Six Thousand Dol¬ 
lars, conditioned for the payment of all debts and just 
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claims against the testator, and all damages which shall be 
recovered against her as Executrix. 

And It Is Further Ordered, that upon the filing and ap¬ 
proval by the Court of the said special undertaking, said 
Executrix shall not be required to file an account, and the 
Fidelity and Deposit Company of Maryland, surety upon 
the general undertaking of the said Executrix heretofore 
filed herein, shall be fully discharged and released from all 
obligations under said undertaking except for prior default, 
if any, up to the time of the approval of said special under¬ 
taking. 

Bv the Court: 

JESSE C. ADKINS 
Justice. 

Consented to 

FIDELITY & DEPOSIT CO. of MD. 

bv KENNETH R. POPHAM 
•> 

Atty-in-fact 
(Corporate Seal) 

264 Book 66 Page 549 

Special Undertaking 

Supreme Court of the District of Columbia 

Holding Probate Court 

Administration No. 39199 

In Re Estate of Charles A. Hawley, Deceased. 

Whereas, by decree of the Supreme Court of the District 
of Columbia, holding Probate Court, letters testamentary 
have been granted to Evelyn S. Hawley, upon the estate 
of Charles A. Hawley, deceased, late of the District of 
Columbia. Letters have been issued and a special under¬ 
taking is required by law, in the maximum sum of Six 
Thousand dollars. In lieu of general undertaking hereto¬ 
fore given. 

Now the conditions of this undertaking are, and we, the 
undersigned, Evelyn S. Hawley as principal, and the 
Guardian Casualty Company as surety, do hereby under¬ 
take, that the above Evelyn S. Hawley shall pay all the 
debts of and just claims against the said testator and all 
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damages which shall be recovered against her as Executrix 
and shall in all things abide by and perform such judgment 
or decree as the Court may make in the premises. 

And we, the said Evelyn S. Hawley principal, and the 
Guardian Casualty Company surety, do hereby appeer and 
submit ourselves to the jurisdiction of the Court, and un¬ 
dertake for ourselves and each of us, our and each of cur 
heirs, executors, administrators, successors and assigns, in 
the maximum sum of Six Thousand dollars, to abide by 
and perform the judgment or decree of the Court in the 
premises, and further agree that, upon default by the prin¬ 
cipal in any of the conditions hereof, the damages may be 
ascertained in such manner as the Court shall direct, that 
the Court may give judgment hereon in favor of any per¬ 
son thereby aggrieved against us as principal and surety 
for the damages, not exceeding $6000 dollars, suffered or 
sustained by such aggrieved party and that such judgment 
may be rendered in the above entitled cause or proceeding 
against all or any of us whose names are hereto signed, as 
provided by Section 479a of the Code of Law for the Dis¬ 
trict of Columbia, provided, however, that nothing herein 
contained shall be held or construed to prevent a judgment 
against said principal in a sum in excess of said hereinbe¬ 
fore mentioned amount. 

Witness our hands and seals this 21" day of October, 
A. D. 1930. 

EVELYN S. HAWLEY, (Seal) 
GUARDIAN CASUALTY CO., (Seal) 

• By LON H. CADARR, (Seal) 

Attorney in fact. 

Signed, sealed, and delivered in the presence of Isabel 
M. White. 

Surety qualified, and execution in accordance with writ¬ 
ten authority on file in this office. 

VICTOR S. MERSCH 

Deputy Register of Wills, 
Clerk of the Probate Court 

Approved: December 15th, 1930 

O. R. LUHRING 
Justice. 
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265 In the Supreme Court, District of Columbia 

This 23rd day of September 1929. 

Probate Court No. 39,199 

Docket No. 

Estate of Charles A. Hawley 
COPY OF NOTICE. 

Walter C. Balderston, Attorney 
Supreme Court of the District of Columbia, 
Holding Probate Court. 

This is to Give Notice That the subscriber of the District 
of Columbia, has obtained from the Probate Court of the 
District of Columbia letters testamentary on the estate of 
Charles A. Hawley, late of the District of Columbia, de¬ 
ceased. All persons having claims against the deceased 
are hereby warned to exhibit the same, with the vouchers 
thereof legally authenticated, to the subscriber, on or be¬ 
fore the 27th day of August, A. D. 1930; otherwise they 
may by law be excluded from all benefit of said estate. 
Given under my hand this 31st day of August, 1929. Eve¬ 
lyn S. Hawley, 1028 Conn. Ave. Attest: Theodore Cogs¬ 
well, Register of Wills for the District of Columbia, Clerk 
of the Probate Court. 

No. 39,199. Administration. (Seal.) 36-3t 

Affidavit. 

District of Columbia, to ivit: 

Personally appeared before me, a Notary Public in and 
for the said district, Frank B. Crown, who being duly 
sworn according to law, on oath says he is the Manager of 
“The Law Reporter Printing Company,’’ publisher of 
“The Washington Law Reporter,” a weekly newspaper 
printed and published in the District aforesaid, and that 
the advertisement of which the annexed is a true copy was 
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published in the regular editions of said weekly newspaper 
3 times, on the following dates Sept. 6-13-20 

FRANK B. CROWN 
General Manager. 

Sworn to and subscribed before me Sep 23 1929. 

NAME ILLEGIBLE. 

(Seal) Notary Public, District of Colum¬ 

bia 

Office of Publication, 518 Fifth Street N. W. No. 39,199 
Doc. R 825 

Estate of Charles A. Hawley 

Washington, D. C., September 23, 1929. 

Mr. Walter C. Balderson To The Law Reporter Print¬ 
ing Company, Dr. Publisher of “The Washington La-w 
Reporter” 

For Publishing the attached Legal Notice Received pay¬ 
ment for the Company May 7 1930 $8.00 

FRANK B. CROWN 
General Manager. 

Per BROWN 

266 Proof of Publication 

—in— 

The Washington Post 
Walter C. Balderston, Attorney. 


Supreme Court of the District of Columbia, holding Pro¬ 
bate Court. No. 39199, Administration. This is to give 
notice that the subscriber, of the District of Columbia, has 
obtained from the Probate Court of the District of Colum¬ 
bia letters testamentary on the estate of Charles A. Haw¬ 
ley, late of the District of Columbia, deceased. All persons 
having claims against the deceased are hereby warned to 
exhibit the same, with the vouchers thereof, legally authen¬ 
ticated, to the subscriber on or before the 27th day of Au¬ 
gust, A. D. 1930; otherwise they may by law be excluded 
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from all benefits of said estate. Given under my hand this 
31st day of August, 1929. Evelyn S. Hawley, 1028 Con¬ 
necticut avenue. Attest: (Seal.) Theodore Cogswell, Reg¬ 
ister of Wills for the District of Columbia, Clerk of the 
Probate Court. 7, 14, 21 

District of Columbia, ss . 

Personally appeared before me, a Notary Public in and 
for the said District, E. R. Halloran, well known to me to 
be Asst. Comptroller of The Washington Post, a daily 
newspaper printed and published in the City of Washing¬ 
ton, District of Columbia, and made oath in due form of 
law that the annexed advertisement was published in said 
newspaper at the times mentioned in the Certificate op¬ 
posite hereto. 

Witness my hand and official seal this 17th dav of Julv 
1939 

P. STEWART PHILLIPS 
(Seal) Notary Public, D. C. 

267 I Hereby Certify that the foregoing advertisement 
was printed and published in The Washington Post, a 
daily newspaper, upon the following dates, at a cost of 
Dollars: 

September 7,14, 21,1929 


E. W. VALLA 
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271 Statement of Points Upon Which Appellant 

Intends to Rely Upon Appeal. 

Filed July 19 1939 

* * # 

1. The action was improperly brought against the de¬ 
fendant, Evelyn S. Hawley, individually, as principal upon 
a special undertaking filed by her pursuant to Section 264 
of the Code of Law of the District of Columbia (Title 29, 
Section 133 of the 1929 Code of the District of Columbia) 
in the administration proceedings in the estate of Charles 
A. Hawley, deceased, pending in the Probate Division of the 
District Court, because it appeared that the plaintiff had 
filed no claim in the said probate proceedings and no judg¬ 
ment had ever been obtained by the plaintiff against Evelyn 
S. Hawley as executrix under the will of Charles A. Haw¬ 
ley, deceased. 

2. The complaint failed to state a cause of action against 
the defendant, Evelyn S. Hawley, as principal upon the 
special undertaking filed by her, pursuant to the aforesaid 
statute, in the Probate Division of the District Court in the 
administration proceedings in the estate of Charles A. 
Hawley, deceased. 

3. The court committed error in its failure to grant the 
defendant’s motion to dismiss the bill of complaint. 

4. The evidence offered and received at the trial failed 
to show and establish that Evelyn S. Hawley had failed or 
refused to pay any of the debts and just claims against the 
said Charles A. Hawley and all damages which should be 

recovered against her as executrix, or to abide by 

272 and perform any judgment or decree entered 
against her by the District Court of the United 

States for the District of Columbia. 

5. The evidence offered and received at the trial did 
not show that the defendant, Evelyn S. Hawley, had at any 
time or in any manner violated any of the conditions of the 
special undertaking filed by her as aforesaid in the admin¬ 
istration proceedings in the estate of Charles A. Hawley, 
deceased and upon which the action was brought. 

6. The evidence offered and received at the trial failed 
to show and establish that any demand had ever been made 
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by plaintiff upon defendant individually or as executrix for 
the payment of any money or of any obligation. 

7. The evidence offered and received at the trial of the 
action failed to establish any cause of action whatsoever 
against the defendant. 

8. The evidence offered and received at the trial estab¬ 
lished that the alleged note made by C. A. Hawley dated 
March 1,1929, and payable one year after date to the plain¬ 
tiff in the sum of $2,700.00 was discharged by the purchase 
by Charles A. Hawley and the delivery by him to the plain¬ 
tiff of certain stock in the Altoona Mines Company, Mary 
Ryan Mining Company, and C. L. Frame Dental Sup¬ 
ply Co. 

9. The evidence offered and received on behalf of the 
plaintiff was insufficient to establish a right in plaintiff to 
recover because it failed to show that the said note made 
by Charles A. Hawley had not been paid. 

10. The plaintiff’s evidence was inadequate to establish 
any claim, because it was based upon and supported by the 
testimony of "Walter S. Balderston, -who had appeared for 
and acted as counsel for Evelyn S. Hawley, as executrix in 
the Probate Division of the District Court in the proceed¬ 
ings in the administration of the estate of Charles A. Haw¬ 
ley, deceased. 

273 11. The action should have been dismissed by the 

Court as soon as it appeared during the trial, as it 
did appear, that "Walter S. Balderston was associated with 
the other counsel of the plaintiff as attorney for the plain¬ 
tiff when the action was brought and signed the complaint 
as such attorney, because said Walter S. Balderston had 
previously been counsel and attorney for and represented 
the defendant as executrix under the will of Charles A. 
Hawley, deceased, in the administration proceedings in the 
Probate Division of the District Court, and had been the 
attorney for Charles A. Hawley for many years during 
Charles A. Hawley’s lifetime. 

12. The court committed error when it refused to grant 
the motion made by defendant’s counsel at the conclusion 
of plaintiff’s case for a judgment in favor of the defendant. 

13. The court committed error when it refused to grant 
the motion made by counsel for the defendant at the con- 
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elusion of all the evidence for judgment in favor of the de¬ 
fendant. 

WM. A. GALLAGHER 
DEAN HILL STANLEY 
Attorneys for the Defendant, 
Evelyn 8. Hawley. 

274 Assignment of Errors. 

Filed July 19 1939 


Comes now the defendant, by her counsel, in the above 
entitled cause and respectfully submitting that errors were 
committed at the trial and consideration of the said case, 
assigns the following errors: 

1. The court erred in failing to sustain the motion to dis¬ 
miss the complaint. 

2. The court erred in not granting the motion to dismiss 
the complaint. 

3. The Court erred in denying the defendant’s motion 
for judgment at the conclusion of the plaintiff’s case. 

4. The court erred in refusing to grant the defendant’s 
motion for judgment at the conclusion of the entire case. 

5. The court erred in admitting into evidence over the 
objection and exception of the defendant plaintiff’s ex¬ 
hibits “A” to “M”, inclusive, and “0” to “U”, inclusive, 
because the authenticity of said exhibits was established 
by the testimony of Walter S. Balderston, who -was attor¬ 
ney for the defendant as executrix of the estate of Charles 
A. Hawley, deceased. 

6. The court erred in not dismissing the action when it 
appeared at the trial that Walter S. Balderston w r as one 
of the attorneys who appeared for the plaintiff in this ac¬ 
tion and signed the complaint although the said Walter S. 
Balderston had been attorney and counsel for the defen¬ 
dant as executrix under the will of Charles A. Hawley, de¬ 
ceased, in the administration proceedings in the Pro- 

275 bate Division of the District Court, and had been 
attorney for Charles A. Hawley for many years dur¬ 
ing Charles A. Hawley’s lifetime. 

7. The court erred in refusing to allow any examination 
bv defendant’s counsel of the witness Walter S. Balderston 
which would discredit said witness. 
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8. The court erred in its finding of facts, the same being 
contrary to the evidence and to the weight of evidence. 

9. The court erred in its conclusions of law, the same not 
being based upon the evidence and being contrary to the 
law. 

10. The court erred in refusing to make the findings of 
fact as filed by the defendant on June 12, 1939. 

11. The court erred in refusing to approve the conclu¬ 
sions of law as submitted bv the defendant and filed on June 
12,1939. 

12. The court erred in not holding and deciding that the 
action was improperly brought against the defendant in 
her individual capacity as principal upon the special un¬ 
dertaking filed by her in the administration proceedings in 
the Probate Division of the District Court in the estate of 
Charles A. Hawley, deceased, before judgment had been 
obtained against her as executrix under the will of Charles 
A. Hawley, deceased, or claim had been filed in the admin¬ 
istration proceedings and admitted by the defendant as 
executrix. 

13. The court erred in failing to hold and decide that no 
breach of the defendant’s obligation under the said under¬ 
taking had been shown. 

14. The court erred in failing to hold and decide that the 
note of March 1,1929, made by Charles A. Hawley, and pay¬ 
able to the plaintiff in the sum of $2,700.00 was discharged 
by the purchase and delivery to the plaintiff at her request 
of stock in the Altoona Mines Company, Mary Ryan Min¬ 
ing Company, and C. L. Frame Dental Supply Co. 

276 15. The court erred in directing the entry of judg¬ 

ment for the plaintiff. 

16. The court erred in not directing the entry of judg¬ 
ment for the defendant. 

Respectfully submitted, 

WM. A. GALLAGHER 
DEAN HILL STANLEY 
Attorneys for the Defendmt, 
Evelyn S. Hawley. 
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277 Order Extending Time for Filing Record on 

Appeal, Sc. 

Filed July 18 1939 

• * * 

Upon the annexed consent of counsel for Louise A. Haw¬ 
ley, and upon motion of counsel for Evelyn S. Hawley, and 
good cause therefor having been shown, it is by the Court, 
this 18" day of July, 1939, 

Adjudged, Ordered and Decreed that the time within 
which the appellant in this cause, Evelyn S. Hawley, may 
file the record upon appeal in the said Court of Appeals 
and docket the action in said Court, be, and the same hereby 
is, extended to and including August 15, 1939. 

0 R LUHRINGr 

Justice 

We consent to the granting of the foregoing motion with¬ 
out waiving any rights which the plaintiff, Louise A. Haw¬ 
ley, may have by reason of a motion filed by her in the 
United States Court of Appeals and now pending there to 
dismiss the appeal prosecuted herein. 

HUDSON, CREYKE and HUDSON 
By MINOR HUDSON 

Attorneys for Plaintiff, 

Louise A. Hawley. 


278 Designation of Record Upon Appeal. 

Filed July 19 1939 

* * • 

The Clerk will please prepare the record upon appeal to 
the United States Court of Appeals for the District of Co¬ 
lumbia in the above entitled cause, and include therein the 
following: 

1. Complaint filed November 8, 1938. 

2. Motion to dismiss complaint filed November 28,1938. 

3. Order denying motion to dismiss complaint entered 
December 23, 1938. 

4. Answer to complaint filed January 26,1939. 

5. Memorandum of leave to amend answer. 
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6. Supplementary and additional defenses filed April 24, 
1939. 

7. Judgment on bond entered May 5, 1939. 

8. Motion of defendant to vacate judgment and stay pro¬ 
ceedings filed May 15, 1939. 

9. Motion of defendant for new trial filed May 15, 1939. 

10. Memorandum of argument of motion to vacate judg¬ 
ment and stay proceedings and for new trial on June 12, 
1939. 

11. Order overruling motion to vacate judgment and stay 
proceedings and motion for new trial entered June 12, 

1939. 

279 12. Proposed findings of fact and conclusions of 

law filed by the defendant on June 12, 1939. 

13. Findings of fact and conclusions of law approved by 
the Court and filed June 12, 1939. 

14. Notice of appeal filed June 16, 1939. 

15. Memorandum of mailing of notice of appeal to plain¬ 
tiff. 

16. Memorandum of the filing of supersedeas bond on 
June 16,1939. 

17. Stenographic report of evidence at the trial. 

18. Plaintiff’s exhibits “A” to “U”, both inclusive, of¬ 
fered and received in evidence at the trial. 

19. Defendant’s Exhibits 1 and la and 2 to 4, both in¬ 
clusive. 

20. The following documents in the file in the Probate 
Division of this Court in the Estate of Charles A. Hawley, 
Deceased, Administration No. 39,199, said file having been 
offered and received in evidence at the trial, as appears at 
Page 117 of the stenographic report of the evidence at the 
trial, to wit: 

Petition for probate and appointment of executrix. 

Order granting Letters Testamentary and authorizing 
general bond. 

General bond. 

Letters Testamentary. 

Order of publication against creditors. 

Proofs of publication against creditors. 

Order allowing special bond. 

Special bond. 

Withdrawal of appearance of Walter C. Balderston. 


EVELYN S. HAWLEY VS. LOUISE A. HAWLEY. 


121 


Copy of claims docket as it relates to the Estate of 
Charles A. Hawley, Deceased. 

21. Statement of points to be relied upon upon appeal. 

22. Assignment of errors. 

22a. Order extending time for filing record on appeal. 

23. This designation of record. 

WM. A. GALLAGHER 
DEAN HILL STANLEY 
Attorneys for Defendant. 

Service of a copy of the foregoing designation of record 
acknowledged this 18th day of July, 1939. 

HUDSON, CREYKE AND HUDSON 

By GEOFFREY CREYKE JR. 

Attorneys for Plaintiff. 

280 Plaintiff’s Objections to Defendant’s Designa¬ 
tion of Record 

Filed July 27 1939 

* * * 

Now comes the plaintiff and objects to the Clerk’s putting 
in the transcript of the record Item 12 of the defendant’s 
designation, which is as follows: 

“12. Proposed findings of fact and conclusions of law 
filed by the defendant on June 12, 1939.” 

This paper is not a part of the record and only the find¬ 
ings that were signed became part of the record. There is 
no authority in the Clerk to put it on the docket and mark 
it “Filed” or put it in the transcript. Plaintiff insists that 
the Clerk do not put it in the transcript unless so ordered 
by the Court. 

This objection is made without waiving plaintiff’s motion 
to dismiss the appeal, which is pending in the Court of Ap¬ 
peals. 

HUDSON, CREYKE & HUDSON 
By RAYMOND M. HUDSON 
Attorneys for Plaintiff. 
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281 Plaintiff’s Designation of Record 

Filed July 27 1939 

# • • 

Now comes the plaintiff without waiving her motion to 
dismiss the appeal now pending in the Court of Appeals 
and directs the Clerk to put in the transcript the following 
documents: 

1. Plaintiff’s objections to the defendant’s designation of 
the record. 

2. This designation of the record. 

HUDSON, CREYKE & HUDSON 
By RAYMOND M. HUDSON 
Attorneys for Plaintiff. 

282 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia , ss; 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 281, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 610, Civil Action, 
wherein Louise A. Hawley is Plaintiff and Evelyn S. Haw¬ 
ley is Defendant, as the same remains upon the files and of 
record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 31st day of July, 1939. 

CHARLES E. STEWART, 

Clerk, 

By C B COFLIN, 

(Seal) Assistant Clerk. 
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283 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Aug 7-1939 Joseph W. 

Stewart, Clerk. 

United States Court of Appeals for the 
District of Columbia 

April Term, 1939 

No. 7491 

Evelyn S. Hawley, Appellant, 
vs. 

Louise A. Hawley, Appellee. 

Designation for Printing Record. 

Now conies the appellant in the above entitled cause, by 
William A. Gallagher and Dean Hill Stanley, her attorneys, 
and directs the Clerk to print the record in said cause as 
filed, except the following parts thereof, which the Clerk is 
directed to omit, namely: 

(Page numbers referred to below are the page numbers 
appearing in large stamped type at the foot of each page 
of the record as certified by the Clerk of the District Court.) 

1. Omit the last ten lines of Page 28. 

2. Omit the first eleven lines of Page 29. 

3. Omit Lines 10 to 19, inclusive, on Page 35. 

4. Omit last eight lines of Page 36. 

5. Omit first eight lines of Page 37. 

6. Omit all of Page 39, except the first two lines. 

7. Omit all of Page 40. 

8. Omit first five lines of Page 41. 

9. Omit caption and notation of appearances on Page 42. 

10. Omit all of Page 43. 

11. Omit all of Page 44. 

284 12. Omit all of Page 45, except the last eleven lines. 

13. Omit Lines 11 to 23, inclusive, on Page 46. 

14. Omit Lines 5 and 6 and Lines 18 to 23, inclusive on 
Page 47. 

15. Omit all of Page 75, except the first twelve lines. 

16. Omit all of Pages 76 and 77. 

17. Omit all of page 78, except lines 4 to 7, inclusive, 
beginning, “Mr. Gallagher. I do ask leave to amend * * 
and ending “* * • to have the legal effect of it in evidence”. 
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18. Omit all of Page 79. 

19. Omit all of Page 80, except lines 3 to 6, inclusive, and 
except the last two lines on the page. 

20. Omit the caption and notation of appearances on 
Page 81. 

21. Omit all of Page 82, except the first two lines. 

22. Omit all of Pages 83 and 84. 

23. Omit all of Page 97, except the following: 

Line 12 ff.—“But I admit the papers for whatever they 
are worth. 

“Mr. Hudson: I reserve an exception. 

“The Court: Yes, sir.” 

Line 22 ff.—“(The letters above referred to were there¬ 
upon received in evidence and marked as Defendant’s Ex¬ 
hibits Nos. 1 and 1-a.) 

24. Omit the first eight lines on Page 98. 

25. Omit the last nine lines on Page 108. 

26. Omit all of Page 109, except the last two lines. 

27. Omit all of page 110, except the first six lines. 

28. Omit all of Pages 111, 112 and 113. 

29. Omit the first tw’o lines on Page 114. 

30. Omit the last twelve lines on Page 123. 

31. Omit all of Page 124. 

285 32. Omit the last fifteen lines on Page 125. 

33. Omit all of Page 126. 

34. Omit all of Page 127, except the last seven lines. 

35. Omit the caption and notation of appearances on 
Page 150. 

36. Omit the last three lines on Page 151. 

37. Omit all of Pages 152 to 157, both inclusive. 

38. Omit all of Page 158, except lines 15 to 20, inclusive. 
(The proffer in evidence of plaintiff’s Exhibits “R”, “S”, 
“T” and “TJ” with the notation of their receipt in evi¬ 
dence.) 

39. Omit all of Pages 159 to 164, both inclusive. 

40. Omit all of Page 165, except the last seven lines. 

41. Omit the envelope on Page 172. 

42. Omit all of Page 175, except the words “Plaintiff’s 
Ex. F.” 

43. Omit all of Page 176, except the letter head, date of 
letter, salutation, the first sentence of the letter and the 
signature of the letter. 
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44. Omit all of Page 177, except the date, “Dec. 15, 1929” 
appearing on the postmark, and “Plaintiff’s Ex. G”. The 
date may be added to the letter on Page 178. 

45. Omit all of Page 178, except “Dear Sisters”. 

46. Omit all of Page 179, except the following: 

Money is coming in but slowly. I hope to be able to 
send you the usual interest but up to this time, just could 
not—and will have to finish paying up the bank before I 
can do anything and then Carlottas School. So far have 
paid almost $12,000. back debts that Charles had. Thank 
God I had none or I don’t know where we would be. He 
was too good. He is helping me to straighten out every¬ 
thing and I will get to you very soon if I have to sell every¬ 
thing.” 

47. Omit all of Pages 180,181 and 182. 

48. Omit the last eight lines on Page 183. 

49. Omit all of Pages 184 to 187, both inclusive. 

50. Omit all of Page 188, except the words, “Sin- 
286 cerely, Evelyn ’ ’. 

51. Omit Paragraphs two and three in the letter 
of May 5,1930, on Page 189, and the envelope on Page 189. 

52. Omit all of Page 190. 

53. Omit all of Page 191, except the letter head; “Plain* 
tiff’s Ex. J” and “Dear Sisters”. 

54. Omit all of Page 192, except the last eight lines. 

55. Omit all of Page 194, except the first ten lines, end¬ 
ing with “Aug. first” in the tenth line. 

56. Omit all of Page 195, except the date “Dec. 10,1930” 
appearing in the postmark. This date may be added to the 
letter on Page 196. 

57. Omit all of Page 197, except the signature “Sister 
Evelyn”. 

58. Omit all of Page 198, except the date “Jan. 27, 1931” 
appearing in the postmark. This date may be added to the 
letter on Page 199. 

59. Omit all of Page 199, except “Plaintiff’s Ex. L”, 

‘ ‘ Dearest Sisters: Enclosed please find your checks. I did 
not get another deal thru but hope to soon which will bring 
me to Milan”. 

60. Omit all of Page 200, except the signature “Evelyn” 
at the bottom of the page. 




126 


EVELYN S. HAWLEY VS. LOUISE A. HAWLEY. 


61. Omit all of Page 201, except the date “Jan. 26,1932’* 
appearing in the postmark. This date may be added to the 
letter on Page 202. 

62. Omit all of Page 202 except the letter head, “Plain¬ 
tiff’s Ex. M” and “Dearest”. 

63. Omit all of Pages 203 and 204. 

64. Omit all of Page 205, except the last six lines. 

287 65. Omit all of Page 207. 

66. Omit all of Page 209, except the date “Oct. 6, 
1931” appearing in the postmark. This date may be added 
to the letter on Page 210. 

67. Omit all of Page 210, except the letter head and 
“Dear Sisters”. 

68. Omit all of Pages 211 to 213, both inclusive. 

69. Omit all of Page 214, except the following: 

“C. L. Frame is cut until *32’. I don’t know when in 
32—but that has just been the last straw.” 

70. Omit all of Page 215, except the signature “Evelyn”. 

71. Omit envelope on Page 216 and omit the third para¬ 
graph of the letter of July 29, 1929, on Page 216. 

72. Omit all of Page 217, except the date “Sep. 22,1930” 
appearing in the postmark. This date may be added to the 
letter on Page 218. 

73. Omit all of Page 218, except “Dearest Sisters Atty 
and Louise”. 

74. Omit all of Page 219. 

75. Omit all of Page 220, except the following: 

“I hope to get some money for you soon (?) may be the 
15th—I will do the best I can.” 

76. Omit all of Page 221, except the signature “Evelyn”. 

77. Omit all of Page 222, except the date “Aug. 12, 
1932” appearing in the postmark. This date may be added 
to the letter appearing on Page 223. 

78. Omit the last two lines on Page 225. 

79. Omit all of Page 226. 

80. Omit the first three lines on Page 227. 

81. Omit all of Page 228, except the first line and the sig¬ 
nature “Evelyn”. 

288 82. Omit envelope on Page 229. 

83. Omit all of Page 232. 

84. Omit all of Page 235. 
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85. Omit all of Page 236, except the letter head, “Pltffs. 
Ex. T”, the date, salutation, first paragraph of letter and 
signature, “Bro. Chas.” 

86. Omit all of Pages 237 and 238. 

87. Omit the last ten lines of Page 239. 

88. Omit all of Page 240, except the signature “Sister 
Louise”. 

89. Omit the last fourteen lines of Page 243. 

90. Omit all of Pages 244 to 246, both inclusive. 

91. Omit all of Page 247, except the following: 

“Atty is cleaning house but I am hiring a woman to help 

so she will soon be thru. She is feeling quite well again, 
and gaining some flesh. When our ship, Altoona, comes 
in I think it would be well for her to spend Feb. & March 
in Fla. or Calif.” 

92. Omit all of Page 248, except the signature “Sister 
Louise”. 

For a brief statement of the supposed errors for which 
appellant prosecutes the appeal, reference is respectfully 
made to the statement of points upon which appellant in¬ 
tends to rely upon appeal and the assignment of errors, both 
of which appear at Pages 271 and 276, both inclusive, of the 
certified record, and copies of which were duly served upon 
counsel for the appellee on July 18, 1939. 

Counsel certifies that the matter designated for omis¬ 
sion is, in their judgment, immaterial to the determi- 
289 nation of the questions involved and that the print¬ 
ing thereof would be a needless expense. 

EVELYN S. HAWLEY, 

. Appellant. 

By WM. A. GALLAGHER 

DEAN HILL STANLEY 
Her Attorneys. 

Service of a copy of the foregoing designation acknowl¬ 
edged this 7th day of August, 1939. 

HUDSON, CREYKE AND HUDSON 
By (s) RAYMOND M. HUDSON 
Attorneys for Appellee. 
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The District of Columbia 

April Term, 1939 

Endorsed: United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Aug 14 1939 Joseph W. Stewart 
Clerk 

Evelyn S. Hawley, Appellant , 
vs. 

Louise A. Hawley, Appellee. 

No. 7491. 

Appellee's Designation for Printing the Record 

Now comes the appellee and directs the Clerk to omit 
from the printed record and to insert in the printed record 
the following portions of the record in addition to those 
designated by the appellant: 

A. The Clerk will not print the following portions of the 
record: 

1. All of pages 17, 18 and 19, being the appellant’s pro¬ 
posed findings of fact, which were not part of the record 
in the lower court and cannot be in this Court. 

2. Pages 41 and 42, which were records of adjournment. 

3. Page 264, the bond, as it will be printed as page 1. 

4. Page 270, the Register of Wills certificate. Item 4 0. 
K. D. S. H. 

B. The Clerk will print the following portions of the 
record in addition to those designated by the appellant: 

1. Print lines 8 to 13 inclusive, page 97 

2. Print the last 15 lines of page 125 

3. Print all of pages 126 and 127 

4. Print the last two lines of page 187 and all of page 188. 

5. Print lines 2 to 10 inclusive, page 199 
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6. Print the last 8 lines of page 211 and the first line of 
page 212 

HUDSON, CREYKE & HUDSON 
By RAYMOND M. HUDSON 
Attorneys for Appellee 

Copy Received. 

(s) DEAN HILL STANLEY 
Attorney for Appellant 
Per M. M. B. 

Endorsed on Cover: No. 7491 Evelyn S. Hawley, Ap¬ 
pellant, vs. Louise A. Hawley. United States Court of Ap¬ 
peals for the District of Columbia Filed Aug 7 -1939 
Joseph W. Stewart, Clerk. 
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IHntteb States* Court of Appeals: 
for tfjc Bistrict of Columbia 

April Term, 1939 
No. 7491 


Evelyn S. Hawley, Appellant , 

v. 

Louise A. Hawley 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The action was begun in the District Court of the 
United States for the District of Columbia on No¬ 
vember 8, 1938, by the filing of a “Complaint on 
Special Bond” iR. It. The appellant was sued indi¬ 
vidually upon a bond (R. 2,108) executed by her and 
Guardian Casualty Company on October 21,1930, pur¬ 
suant to the provisions of Section 264 of the Code 
of Law for the District of Columbia (1929 Edition, 
Title 29, Section 133t. The condition of the bond was 
that the appellant would pay all the debts of and just 
claims against her deceased husband whose executrix 
she was, and all damages which should be recovered 
against her as executrix. The amount sought to be 
recovered was $2,700.00, represented by a promissory 
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note made March 1, 1929, by C. A. Hawley, appel¬ 
lant’s deceased husband payable to his sister, appellee 
herein (R. 3), less certain payments which had been 
made thereon <R. 4). 

After trial upon the merits judgment was entered 
for the appellee in the sum of $4,354.36 and costs, 
which included principal and interest (R. 9>. This 
judgment is subject to a possible credit (R. 9, 10' 
upon the sale of certain shares of stock which the 
court held was in the possession of the appellee as 
collateral security for the payment of the note. 

The lower court had general jurisdiction of the 
case pursuant to Section 61 of the Code of Law for 
the District of Columbia < 1929 Edition, Title 18, 
Section 41). 

This Court has jurisdiction under Section 226 of the 
Code of Law for the District of Columbia 11929 Edi¬ 
tion, Title 18, Section 26». 

STATEMENT OF CASE 

Appellant’s husband, Charles A. Hawley, died tes¬ 
tate in the District of Columbia on July 22, 1929. 
Appellant was named executrix in his will, and on 
August 7, 1929, filed a petition in the probate division 
of the lower court praying that the will be admitted 
to probate and that letters testamentary be granted 
to her (R. 99, 102». 

On August 23, 1929, an order was entered admit¬ 
ting the will to probate and record and directing that 
letters testamentary be issued to appellant as execu¬ 
trix upon her giving an undertaking in the penalty 
of $30,000.00 conditioned for the faithful perform¬ 
ance of the trust (R. 103>. 

On August 26, 1929, appellant and Fidelity and 
Deposit Company of Maryland executed the bond 


in the penal sum of $30,000.00 required by the afore¬ 
mentioned order and on the following day the bond 
was approved by the court (R. 103-105). 

On the 27th of August, 1929, letters testamentary 
were issued to appellant (R. 105, 106). 

The aforementioned bond was a general under¬ 
taking in the form required by Section 262 of the 
Code of Law for the District of Columbia (1929 Edi¬ 
tion, Title 29, Section 131, Appendix, page 53). 

Appellant was represented in the filing of the peti¬ 
tion for probate (R. 102) and, until on or about 
March 4, 1930 (R. 106-107 >, in the administration of 
the estate, by one Walter C. Balderston. 

On September 6th, 13th and 20th, 1929, a notice to 
creditors was published by appellant in “The Wash¬ 
ington Law Reporter” (R. 110, 111), and on Septem¬ 
ber 7th, 14th and 21st, 1929, the same notice was 
published in “The Washington Post” (R. Ill, 112). 

Appellee’s claim was never passed by the probate 
court and entered by the Register of Wills upon his 
docket (R. 113, 114) and the record does not indicate 
that any demand for payment of the note was ever 
made upon appellant either as executrix or indi¬ 
vidually. 

On October 13, 1930, an order was entered in the 
probate division of the lower court authorizing ap¬ 
pellant to file a special undertaking 1 in the penal sum 
of $6,000.00 conditioned for the payment of all debts 
and just claims against the testator and all damages 
which should be recovered against her as executrix 
(R. 107). The order further provided that upon the 

’It will be convenient to refer to bonds given pursuant to 
Section 262 as “general undertakings” and those given pursuant 
to Section 264 as “special undertaking”, as they are always 
designated in the lower court. It must be observed, however, 
that these terms are not used in the statute. They are legal 
colloquialisms. The statutory term is “bond” in each instance. 
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filing of the special undertaking the executrix should 
not be required to file an account and the surety upon 
the general undertaking which she had previously 
executed should be discharged and released from all 
obligation under the general undertaking (R. 108). 
On October 21, 1930, appellant executed the special 
undertaking permitted by the aforementioned order 
with Guardian Casualty Company as surety (R. 108, 
109). This special undertaking was approved De¬ 
cember 15, 1930 (R. 1091. The special undertaking 
was permitted by Section 264 of the Code of Law of 
the District of Columbia (1929 Edition, Title 29, Sec¬ 
tion 133, Appendix, page 54 >. 

On November 8, 1938, the action in the lower court 
was begun against appellant individually upon the 
special bond as hereinbefore recited. 

At the trial appellee’s only witness was Walter C. 
Balderston who was one of appellee’s attorneys in 
the filing of the complaint in the case at bar, but 
who had been attorney for appellant when she ap¬ 
plied for letters testamentary upon her husband’s 
estate on August 7, 1929 (R. 99, 102), and had rep¬ 
resented her as executrix until March 4, 1930 (R. 
106, 107i. 

The record does not directly indicate whether Bal¬ 
derston was one of appellee’s attorneys in the case 
at bar at the time of the trial, but presumably he 
was not, because he testified that he had resigned 
as a member of the bar (R. 35). 

Plaintiff proved by the testimony of Balderston 
the signature of C. A. Hawley, appellant’s husband, 
to a promissory note dated March 1, 1929, for $2,- 
700.00, payable one year after date to appellee (R. 
17, 18, Plaintiff’s Exhibits A, R. 80). Counsel for ap- 
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pellee objected to this proof (R. 17 ff.) on the ground 
that the witness had been attorney for appellant as 
executrix of C. A. Hawley’s will and because of such 
relationship was not a competent witness. The ob¬ 
jection was overruled, the court indicating that its 
reason for the ruling was that appellant’s privilege 
to the confidence of her former attorney did not in¬ 
clude the identification of signatures. 

By the same witness appellee proved (R. 18.) the 
signature of C. A. Hawley upon a statement attached . 
to the note dated March 1, 1929 (Plaintiff’s Exhibit 

B, R. 80) and his signature to assignments upon the 
back of two certificates of stock of C. L. Frame Den¬ 
tal Supply Co. (R. 19, Plaintiff’s Exhibits C and D, 

R. 81-871 which had been delivered to appellee and 
her sister with the statement of March 1,1929 (Plain¬ 
tiff’s Exhibit B). Objections to this testimony and 
to the receipt of these documents into evidence were 
made upon the same ground as the previous objec¬ 
tion and for the same reason overruled (R. 19). 

Over similar objections the court permitted the 
appellee to prove by Balderston the signature of C. 

A. Hawley to two letters (R. 19, 20, 21, Plaintiff’s 
Exhibits E and Fi and the signature of appellant 
to seven letters (Plaintiff’s Exhibits G to M, first 
so designated, inclusive, R. 23-27 >. Two of these let¬ 
ters were written by appellant while Balderston was 
her attorney (Plaintiff’s Exhibits G and H). 

Counsel for the appellant made in all ten specific 
objections to Balderston’s testimony (R. 17, 19, 20, 

21, 24, 25, 26, 27), as well as a general objection by 
permission of the court (R. 24, bottom). 

Balderston testified that he had been attorney for 

C. A. Hawley for twenty years before his death (R. 

22, 29), but was not attorney for him in the transac¬ 
tion in the case at bar. He met Dr. Hawley’s two 


sisters, appellee and her sister, Atty Hawley, after 
the Doctor’s death and before the funeral at appel¬ 
lant’s home (R. 22). 

It may be significant that the witness was not sure 
of the place in Ohio where appellee lived, although 
he represented her in bringing the suit, and, in fact, 
named the wrong town as her residence (R. 22-23 >. 
It is not an unfair inference from this that the wit¬ 
ness may have learned of appellee’s claim against the 
• deceased by reason of his capacity as attorney for 
appellant rather than because of any close relation¬ 
ship with appellee. 

Upon cross-examination Balderston testified that 
he never knew of any other sisters of Dr. Hawley 
than appellee and Atty (R. 30, top). Upon being- 
pressed Balderston admitted that during the time 
he represented the Hawley estate he was “familiar 
with the fact that he [i.e. Dr. Hawley] had transac¬ 
tions, [i.e. with his sisters]” but he did not know all 
their details and had requested appellant to supply 
him with that information, but appellant never had 
( R. 30). The witness further testified that he knew 
something about the transactions appellant had with 
Dr. Hawley’s sisters but never got the complete in¬ 
formation, which he “was trying to get” (R. 31, bot¬ 
tom, and R. 32, top*. 

Appellant testified that after her husband’s death 
Balderston, her attorney, Mrs. Velazquez, who had 
been her husband’s secretary (R. 56), and Mr. Levy, 
the accountant, took charge of all papers. She never 
handled anything and did what they told her to do, 
when they came to her with papers to sign. Upon 
cross-examination appellant was shown a letter writ¬ 
ten by Mrs. Velazquez to appellee on August 15,1929 
(R. 61). This letter was offered by appellee and re¬ 
ceived in evidence (R. 92, Plaintiff’s Exhibit M, sec- 
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ond so designated *. The first and only material para¬ 
graph of this letter states: 

“The necessity for obtaining full information 
in the matter of the note, collateral, etc., which 
we spoke about a few weeks ago, is now at hand, 
and I have been asked to write you for same at 
once. A copy of the note would give the neces¬ 
sary information relative to it, and Mrs. Haiv- 
ley's lawyer wishes to have the certificate mem¬ 
bers of the stock certificates you are holding as 
collateral, which are believed to be C. L. Frame 
Dental Supply Co. stock; will you also please 
state whether or not these certificates bear an 
endorsement on the back?” i Italics supplied, i 

« 

Appellant testified (R. 61» upon cross-examination 
that she remembered this letter and that the lawyer 
referred to therein was Balderston and that Mrs. 
Velazquez “wrote for him.” At the date of this 
letter Balderston was appellant’s lawyer. 

Under date of August 20, 1929, appellee wrote 
Mrs. Velazquez as follows * R. 97, Defendant’s Ex¬ 
hibit 2) : 


“We find two notes dated March 1st, 1929, 
as follows: 

“Atty S. Hawley....$4300.00 

“Louise A. Hawlev. 2700.00 

“Due one year from date, interest 7%. 
“We find we have C. L. Frame stock as follows— 
“Certificates No. 19, 24, 25, and 31. 

“These certificates are signed on the back 
under for value received.” 


This letter was found in Mrs. Velazquez’s file (,R. 
55), and was admitted into evidence by the court 
(R. 64 1 as the answer to Mrs. Velazquez’s letter to 
appellee of August 15, 1929 (Plaintiff’s Exhibit M, 
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R. 92 1 . Mrs. Velazquez clid all the secretarial work 
for Balderston ( R. 61 •. 

The admissions of Balderston that he knew some¬ 
thing of the transactions of Dr. Hawley with his 
sisters while he was attorney for appellant, the in¬ 
quiries made at his direction by the woman who was 
acting as his secretary, and the specific information 
sent by appellee in reply while Balderston was attor¬ 
ney for appellant lead to the inescapable conclusion 
that Balderston did gain specific knowledge and in¬ 
formation concerning the claim against the estate of 
Charles A. Hawley, while he was attorney for ap¬ 
pellant, the executrix of Dr. Hawley’s will and that 
such knowledge and information came into his pos¬ 
session because he was such attorney. 

Upon cross-examination of Balderston counsel for 
appellant was not permitted by the court to inquire 
as to facts which might have discredited the witness. 
The court adopted this course upon its own motion. 
The following occurred i R. 35 > : 

“By Mr. Gallagher: 

“Q. You are not longer a member of the Bar? 
A. I resigned. 

“The Court. I rule that there be no exami¬ 
nation to discredit the witness at this time, be¬ 
cause of the fact that he offered no testimony 
except as to the handwriting, and there is no 
indication at all that the witness is not credible. 
I don’t think questions like that ought to be 
raised. 

“Mr. Gallagher. My question was raised as 
to the admissibility of the evidence. I thought 
Your Honor might have an idea in passing on 
the objection to his testimony of what took place 
prior to this time that he was, perhaps, being 
relieved of his duty as an attorney. 

“The Court. Do you object to the question? 

“Mr. Hudson. I object. 
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“The Court. Sustain the objection. 

“Mr. Hudson. They have not denied it and- 

“The Court. Sustain the objection. 

“Mr. Gallagher. I have no further questions. 

“Mr. Hudson. Stand aside. 

“Witness excused.” 

If Balderston’s testimony is excluded there is no 
evidence to support the Finding of Facts (R. 15) and 
judgment <R. 9> from which this appeal is prose¬ 
cuted. 

If Balderston’s testimony is permitted to stand 
despite his previous confidential relationship to ap¬ 
pellant and despite the fact that the reasonable con¬ 
clusion to be drawn from the evidence is that he 
gained his information about the claim against ap¬ 
pellant while he was her attorney, and then acted 
as appellee’s attorney in bringing suit against ap¬ 
pellant, the documentary evidence tendered by ap¬ 
pellee shows the following: 

On March 1, 1929, C. A. Hawley made his promis¬ 
sory note for $2,700.00 payable one year after date 
to appellee with interest at 7% (R. 80 >. At the 
same time he signed the following document (R. 80, 
Plaintiff’s Exhibit B» : 

“This statement witnesses that certificates of 
stock in the C. L. Frame Dental Supply Co. Nos. 
19, 24, 25 and 31 comprising sixty-five shares 
are placed in the hands of Atty S. Hawley and 
Louise A. Hawley as security for my two notes 
one to Atty S. Hawley for $4300 and one to 
Louise A. Hawley for $2700, dated March 1, 
1929. In case of my failure to pay these notes 
the stock becomes their property and when the 
notes are paid the stock is to be returned to me. 

C. A. HAWLEY” 

The signature of C. A. Hawley upon the blank as- 
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signment on the back of what purported to be but 
were not proved to be, certificates No. 24 and No. 
25 for ten shares each of the common capital stock 
of C. L. Frame Dental Supply Co. < R. IS, 81-87 •, 
was proved by Balderston’s testimony. 

In a letter dated February 20, 1929 i Plaintiff’s 
Exhibit E, R. 87 > to his sisters. Dr. Hawley said 
in part: 


“I sold Briggs at 56 and Va Car Com at 17. 
I have been adding the losses and gains today 
on the stocks I held for you and counting the 
Va Car Pref at 59 the present quotation. I have 
on hand 7000. This would divide Atty 4,300.00 
Louise 2,700.00 besides the 2000. I sent to Frame 
or 9000 for the 8,500 besides the interest you 
have received. Counting in the loss I had on 
Gen Ref. It makes a little over top for the full 
time. Just now everybody thinks the stock mar¬ 
ket is in a dangerous condition and I hesitate to 
buy anything else. So I am going to propose that 
I take the money myself and pay you 7 r /<- monthly 
as I did before for six months or a year. I can 
give you a note or two notes and some of my 
Columbus Dental Stock for security in case any¬ 
thing happens to me. On account of having to 
leave my house and pay extra apartment rent 
and some extra expense with the case before the 
zoning commission I am in something of a jam 
myself and it would help me out too. If this 
suits you wire C.O.D. me yes and if it don’t 
wire no. This will give you a sure monthly pay¬ 
ment again and meantime I will recover my 
equilibrium I hope I will in that time make some 
disposition of the house and get straightened 
around again.” 


A letter dated April 4, 1929, and signed by Dr. 
Hawley to his sisters said, “I am enclosing check 
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for $41.00 for interest on my note as of 25. LAH 
16.” i Plaintiff’s Exhibit F, R. 88. i 

On February 1, May 5, December 10,1930, January 
27, 1931, August 12, 1932, and on another date not 
indicated, appellant wrote the sisters enclosing either 
“interest” or “Checks” < Plaintiff’s Exhibits H, I, K, 
L, Q and J respectively, R. 89-91, 94). In only one 
letter were any amounts mentioned. In the letter 
of December 10, 1930, reference is made to checks 
“one for Atty for $100.34 and one for Louise for 
63.00” (R. 91). In this same letter (Plaintiff’s Ex¬ 
hibit K i appellant said, “If I have an extra this year, 
I hope in Jan to send you $5000 so as to get this paid 
up soon.” This is relevant to testimony given by 
appellant and referred to later. 

In two letters, one of December 15, 1929 ( Plain¬ 
tiff’s Exhibit G, R. 8S), and January 26, 1932 (Plain¬ 
tiff’s Exhibit M, first so designated, R. 91), appellant 
expresses regret at not being able to send the usual 
“interest” or “check”. 

Appellant testified that she knew nothing of the 
note in suit at the time of her appointment as executrix 
(R. 40) and did not know anything about it or the 
note to Atty Hawley until 1932 < R. 55). She made 
payments of interest to her husband’s sisters not be¬ 
cause she thought she owed them (R. 60), but be¬ 
cause they were her husband’s sisters and she wished 
to have a reconciliation with them (R. 501 after 
twenty years of family misunderstanding and mis¬ 
treatment (R. 53), a reconciliation her husband had 
tried to bring about comparatively shortly before his 
death (Defendant’s Exhibit 4, R. 98). In January, 
1931, appellant testified she drew $5000.00 from her 
own and daughter’s savings account in the Security 
Savings and Commercial Bank and applied it on the 
$7000.00 indebtedness to her husband’s sisters (R. 41, 
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50, 56). This was mailed to appellee for both sisters 
to be divided up (R. 50 >. At the third reference of 
this payment (R. 56), the court sustained an objec¬ 
tion by appellee’s counsel to the receipt in evidence 
of the check by which the .$5,000.00 was withdrawn 
from the savings account. This payment, however, 
fulfills the promise made in her letter to the sisters 
of December 10, 1930 (Plaintiff’s Exhibit K, R. 91 *. 

Appellant made the last payment of interest to 
appellee on January 5, 1933 <R. 69). Shortly after 
this she found a copy of a letter which her husband 
had written the sisters on March 16, 1928 (Defend¬ 
ant’s Exhibit 4, R. 98 1 in an effort to secure better 
treatment from them for his wife. When appellant 
found the copy of this letter which the sisters had 
ignored, she determined she would never pay another 
cent of interest (R. 54 ). 

Appellant did not know of Plaintiff’s Exhibit B 
tR. 80) until after this suit was brought (R. 41). 
This document which accompanied the note in suit 
and the stock stated that the stock was to become the 
property of appellee and Atty if the notes to them 
were not paid. Appellee would not tell appellant she 
had the stock for several months < R. 48), not until 
the Bureau of Internal Revenue began an investi¬ 
gation of Dr. Hawley’s holdings for tax purposes 
i R. 45, 49 1 . 


STATEMENT OF POINTS 

Appellant will rely upon the following points as 
grounds for reversal of the judgment of the lower 
court: 

1. Appellee failed to state in her complaint or show 
by evidence a cause of action against appellant, first, 
because appellee failed to show that there was a breach 
of the bond as contemplated by the statute pursuant 
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to which it was given, and, second, because appellee 
failed to allege or show, as required by Section 297 
of the Code of Law of the District of Columbia, that 
an action had been commenced against appellant as 
executrix and a summons therein returned “not to 
be found” or that a writ of fieri facias or of attach¬ 
ment issued on a judgment against appellant as 
executrix had been returned “nulla bona ” or that the 
executrix was apparently insolvent. 

2. The lower court erred in admitting any of the 
testimony of appellee’s only witness, Balderston, who 
had been attorney for appellant as executrix, and in 
not dismissing the complaint when it appeared that 
Balderston, who, as one of appellee’s attorneys began 
the action, must have gained his knowledge of the 
facts in this case while he was appellant’s attorney. 

3. By retaining for more than eight years and eight 
months the shares of C. L. Frame Dental Supply 
Company stock, which were delivered to appellee with 
decedent’s promissory note, and w’hich were to be¬ 
come appellee’s property in case the note was not 
paid, appellee accepted said stock as payment of the 
note. 

SUMMARY OF ARGUMENT 

POINT I. The action herein was brought against 
appellant individually for alleged breach of the con¬ 
ditions of a “special undertaking” which she and a 
surety for her had executed, pursuant to the terms 
of Section 264 of the Code of Law of the District of 
Columbia (1929 Edition, Section 133, Title 29). The 
cited statute permits an executor as residuary lega¬ 
tee of the personal estate of the testator, instead of 
a general bond conditioned to administer the estate 
according to law and the will of the testator, to give 
a bond “conditioned to pay all debts and just claims 
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against the testator, and all damages which shall be 
recovered against him as executor, and all legacies 
bequeathed by the will”. The same section of the 
statute provides that in the event such a bond is 
given the executor “shall be answerable for the full 
amount of all debts, claims and damages that may 
be recovered against him as executor as if he w*ere 
sued in his own right * * 

It is not alleged in the complaint, nor does it ap¬ 
pear from the evidence, that appellant was ever sued 
qua executrix for the recovery of the amount of the 
alleged debt against decedent, nor does it appear that 
as a result of such a suit judgment was obtained and 
an execution issued thereon returned unsatisfied. 

By execution of the bond, for breach of which this 
suit is brought, appellant was answerable under the 
statute permitting the bond only for the “full amount 
of all debts, claims and damages that may be recov¬ 
ered against him [her] as executor [executrix] as 
if he [she] were sued in his [her] own right.” It 
does not appear from the complaint or evidence that 
there was a breach of appellant’s bond as the obliga¬ 
tion of it was defined by the statute, because appel¬ 
lant never failed or refused to pay any debts, claims 
or damages recovered against her. 

The bond, for breach of which suit was brought, 
is a testamentary bond within the meaning of Sec¬ 
tion 297 of the Code of Law* for the District of Co¬ 
lumbia (1929 Edition, Section 87, Title 29) which pro¬ 
hibits a creditor from maintaining an action upon 
such a bond for any claim against the testator until 
an action has been commenced against the executor 
and a summons issued therein has been returned 
“not to be found,” or a writ of fieri facias or of at¬ 
tachment issued on a judgment against such execu¬ 
tor has been returned “nulla bona,” or until apparent 
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insolvency of the executor or insufficiency of his ef¬ 
fects indicates that the creditor is without remedy 
except by an action upon the bond. None of the con¬ 
ditions required by Section 297 as a condition prece¬ 
dent to the bringing of suit upon appellant’s bond 
was shown to have existed. 

The great weight of authority in the United States 
as well as the weight of judicial reasoning where 
similar statutes and bonds are involved, as will be 
indicated in the principal part of the brief, require 
that judgment be secured against the executor qua 
executor and returned unsatisfied before suit may 
be maintained for breach of the bond. 

POINT II. One of appellee’s attorneys of record at 
the beginning of the suit and her only witness at the 
trial was one Walter C. Balderston, who had been 
attorney for appellant when she applied for and se¬ 
cured letters testamentary and for a considerable 
time while appellant was executrix, and the evidence 
indicates that the facts in the case at bar must have 
come to Balderston’s knowledge while he was serv¬ 
ing as attorney for appellant as executrix. The in¬ 
ference from the evidence also is that appellee must 
have known that Balderston had been attorney for 
appellant and decedent before his death. 

These facts appearing, Balderston should not have 
been permitted to testify, and as soon as it appeared 
what his previous connection with the appellant was 
the complaint should have been dismissed. 

POINT III. Accompanying decedent’s promissory 
note when it was delivered to appellee and attached 
to it was a statement (Plaintiff’s Exhibit “B”, R. 80) 
listing the stock which was to accompany the note 
as security and further stating that “in case of my 
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failure to pay these notes [there were two notes, the 
one here in suit and another] the stock becomes their 
[the note not here in suit was to another sister of 
decedent] property and when the notes are paid 
the stock is to be returned to me.” The note and the 
statement were made March 1, 1929. The note was 
due March 1, 1930. This suit was brought Novem¬ 
ber S, 193S. Even if certain payments made by ap¬ 
pellant to appellee are construed as payments of in¬ 
terest, the last of such payments was made Janu¬ 
ary 5, 1933 (R. 69). This suit was, therefore, begun 
eight years and eight months after the note was 
due, or live years and ten months after any possible 
payments of interest were made. Appellee by failing 
to assert any right to recover upon the note for so 
long a time must be presumed to have accepted the 
stock as payment of the notes as provided in the 
statement accompanying the note (Plaintiff’s Ex¬ 
hibit “B”, R. 80). 

ARGUMENT 

I 

Appellee Failed to State or Show by Evidence a 
Cause of Action Against Appellant for Breach of 
Appellant’s Bond, First, Because Appellee Failed to 
Show That There was a Breach of the Bond as Con¬ 
templated by the Statute Pursuant to which it was 
Given, and, Second, Because Appellee Failed to Allege 
or Show that an Action had been Commenced Against 
Appellant as Executrix and a Summons Therein Re¬ 
turned “Not to be Found” or that a Writ of Fieri 
Facias or of Attachment Issued on a Judgment 
Against Appellant as Executrix had been Returned 
“Nulla Bona” or that the Executrix was Apparently 
Insolvent, as Required by Section 297 of the Code of 
Law of the District of Columbia. 
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(a.) Appellee Failed to Allege or Show by 
Evidence a Breach of Appellant’s Special Un¬ 
dertaking within the Meaning of the Statute 
Pursuant to which the Undertaking was Per¬ 
mitted. 


Appellant, upon her appointment as executrix of 
the will of her husband, Charles A. Hawley, exe¬ 
cuted and filed the usual general undertaking (R. 
103) conditioned upon the faithful performance of 
the trust reposed in her as executrix. This general 
undertaking was approved by the court on August 
27, 1929 (R. 105). 

On October 13, 1930 (R. 107 1 , appellant was per¬ 
mitted and authorized by the court to file a special 
undertaking “conditioned for the payment of all 
debts and just claims against the testator, and all 
damages which shall be recovered against her as 
executrix”. On October 21, 1930, appellant and her 
surety executed the special undertaking (K. 108- 
109), which, however, was not approved by the Court 
until December 15, 1930 (R. 109). After the giving 
of the general undertaking the usual notice to cred¬ 
itor? was published in accordance with the statute 
(Code, Section 350, Appendix, page 56>. 

The general undertaking filed by appellant was 
effective from August 27, 1929, when it was ap¬ 
proved until December 15, 1930, almost a year and 
a half thereafter, when the special undertaking was 
approved. At no time did appellee present any claim 
to the Register of Wills for probating and record 
(R. 113-114) pursuant to Section 354 of the Code of 
Law of the District of Columbia (Appendix, page 
56). The present action was begun on November 8. 
1938, over nine years after decedent’s death and al¬ 
most five and one-half years after appellant had 



made any payments of money whatsoever to appellee 
i R. 69). 

The complaint i R. 1 to 41 alleges no breach of the 
appellant of the covenant of her bond, unless the 
wording of Paragraph 4 IR. 4» is to be so construed. 
This paragraph states: 

“The defendant owes to the plaintiff the sum 
of $2,700.00 with interest from March 1. 1929, 
subject to the credits in the preceding para¬ 
graph/’ 

Section 264 of the Code-, pursuant to which the 
appellant was permitted to give the special under¬ 
taking herein involved < Appendix, page 54, provides 
that if the executor is a residuary legatee of the 
personal estate of the testator he may, instead of the 
usual general bond, give bond “conditioned to pay 
all the debts and just claims against the testator, 
and all damages which shall be recovered against him 
as executory and all legacies bequeathed by the will.” 
If such bond is given the executor is answerable “for 
the full amount of all debts, claims and damages that 
may be recovered against him as executor as if he 
were sued in his own right”. < Italics supplied > By 
the special undertaking executed by appellant (R. 
108 and 109 ) she and her surety undertook to pay all 
debts of and just claims against the said testator 
and all damages which should be recovered against 
her as executrix. 

The appellant herein was sued in her individual ca¬ 
pacity as a party to a bond given pursuant to the 
terms of a statute. It requires no citation of author- 

- All references to the “Code” herein are to the provisions of 
the Code of Law for the District of Columbia approved March 
4. 1901, as amended up to and including June 7, 1924. 
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ity for the proposition that under such circumstances 
the statute pursuant to which the bond or undertak¬ 
ing is given must be read as a part of the undertak¬ 
ing. Under the statute appellant was answerable for 
the “full amount of all debts, claims and damages 
that might be recovered against her as executrix- 
The provisions of the undertaking itself are of simi¬ 
lar tenor. This statute contemplates, therefore, that 
only those debts, claims and damages that have been 
recovered against the defendant as executrix may 
be made the basis of a suit upon the bond. It cer¬ 
tainly cannot be argued that the appellant could be 
sued individually for a breach of her bond because 
she failed to pay debts and claims but could not be 
sued for damages until they had been recovered in 
a suit against her as executrix. The clause “that may 
be recovered against him as executor” in the statute 
modifies each of the nouns, “debts, claims and dam¬ 
ages". There is no apparent intent in the statute 
that one course of action against an executor who 
gives a special bond is to be pursued where there is 
a debt claim and another course of action pursued 
where there is a type of claim for which damages 
may be recovered. If there were it is not apparent, 
certainly, from the statute the type of claim upon 
which judgment for damages are to be recovered 
against the executor qua executor before suit upon 
the bond is to be permitted and what type of claims 
might be the subject of a suit against the executor 
individually without reduction to judgment. Gener¬ 
ally speaking a suit for failure to pay a debt is for 
damages caused by reason of the failure to pay the 
debt. 

Furthermore, the statute itself defines the obli¬ 
gations for which the executor giving such a bond 
shall be “answerable”. He “shall be answerable for 



the fuli amount of all debts, claims and damages that 
may be recovered again him as executor as if he 
were sued in his own right”. These words can have 
only one meaning. The executor commits a breach 
of his bond only when he fails to satisfy judgments 
recovered against him as executor. 

It therefore seems clear that the statute pursuant 
to which appellant's bond was given did not contem¬ 
plate a suit upon the bond against the appellant indi¬ 
vidually until the subject matter of the claim had 
been reduced to judgment in a suit against her 
as executrix. Since the wording of the statute is 
substantially carried into the bond itself, and the 
statute must be read as a part of the bond, it fol¬ 
lows that there could be no breach of the bond until 
the debt, claim or damages had been reduced to 
judgment. 

In the case at bar there is no showing and it is not 
contended that the debt or claim asserted by the ap¬ 
pellee was reduced to judgment. It therefore follows 
that there was no breach of any obligation undertaken 
by the appellant in her bond and the motions of 
counsel for appellant at the conclusion of appellee's 
case l R. 36». and at the conclusion of the whole case 
»R. 73 1 should have been granted and judgment en¬ 
tered for the appellant. 

(b.) No action for Breach of Appellant's Bond 
lies until an Action has been Commenced 
Against her as Executrix of the Deceased and a 
Summons Issued Therein and Returned “Not to 
be Found” or a Writ of Fieri Facias or Attach¬ 
ment. issued on a Judgment Against her as 
Executrix, has been Returned “Nulla Bona” 
or until she has been Shown to be Insolvent. 


Section 2b7 of the Code i Appendix, page 54 * pro¬ 
vides that, “Every bond executed by an executor or 
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an administrator shall be recorded in the office of 
the Register of Wills ***", and ‘‘No creditor shall 
be entitled to maintain an action on a testamentary 
or administration bond for any claim against a tes¬ 
tator or intestate until, when practicable, an action 
has been commenced against the executor or admin¬ 
istrator of the deceased and a summons issued there¬ 
in has been returned ‘not to be found 7 or a writ of 


fieri facias or of attachment issued on a judgment 
against such executor or administrator, has been 
returned ‘nulla bona 7 or until such apparent insol¬ 
vency of the executor or administrator or insuffici¬ 
ency of his effects as in the judgment of the court 
before which such action mav be tried shall show the 
said creditor to be without remedy except by such 
action upon the executor's or administrator’s bond. 7 ' 

The question as to whether or not suit may be 
brought against an executor in his individual capacity 
upon a bond given pursuant to Section 264 of the 
(.’ode before the claim against the decedent has been 
reduced to judgment in a suit against the executor 
<l>'.a executor has never, so far as counsel have been 
able to ascertain, been decided by this Court. This 
question involves in a measure not only the general 
question stated, but also the effect attained when 
an executor executes the bond which relieves him of 


the necessity of filing an inventory or rendering an 
account. Is it true that ‘‘The giving of such a bond 
substantially completes the administration”, and “The 
settlement of claims is the personal affair of the 
executor and the claimants, to be disposed of in their 
own way and at their own pleasure”, as was said in 
Diirfee v. Abbott 1 1SS3 •, 50 Mich. 278, 15 N.W. 454, 
decided under a statute similar to the one involved 


in the case at bar and later disapproved by the court 
which decided it isee infra. >, or does the giving of 


such a bond merely relieve the executor of the duty 
to file an inventory and account without otherwise 
changing the usual course of the administration of 
the estate except to prevent the executor from deny¬ 
ing sufficiency of assets to satisfy claims when pre¬ 
sented and recovered in the usual way, as seems to 
be the holding in a series of Massachusetts and Mich¬ 
igan cases which will be discussed herein? It will 
readily be observed that very different results will 
be attained in numerous different situations, depend¬ 
ing upon which theory is adopted. 

The solution of this problem will determine whether 
the general restrictions as to suits upon bonds of 
executors set forth in Paragraph 297 of the Code 
apply to executors who give bonds pursuant to Section 
264 as well as to executors who give general bonds 
pursuant to Section 262 or whether those restrictions 
apply only to executors who give bonds pursuant to 
Section 262, although no distinction is made in the 
wording of the sections. 

Section 264 of the Code, relating to the giving of 
bonds by executors who are residuary legatees, is 
derived from the Maryland Acts of 1798, Ch. Cl, Sub¬ 
chapter 14, Section 6, appendix, page 57. The third 
sentence of Section 297 of the Code, relating to suits 
upon executors’ bonds, is derived from the Maryland 
Acts of 1720, Ch. XXIV. (appendix, page 58>. Both 
of these statutes having been derived from Maryland 
statutes, it will be urged by appellee that the fore¬ 
going question has been definitively answered by the 
decision of State to Use of Duvall v. Snowden < 1836), 
7 Gill and Johnson < Md. i 430. This case was an 
action of debt against a surety upon a bond given 
pursuant to the provisions of the Act of 1798 referred 
to above. There was a plea of performance, a reply 
setting forth the debt to the party for whose use the 
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suit was brought, a demurrer to the replication and 
a joinder in demurrer. The lower court gave judg¬ 
ment for the defendant on the demurrer. Upon ap¬ 
peal this decision was reversed. The Court of Ap¬ 
peals of Maryland held that the bond in question was 
a testamentary or administration bond but that the 
administrator was absolutely liable and the plaintiff 
was not required to show assets of the estate in order 
to recover. The court further held that there was 
no need for the plaintiff to bring suit under the Act 
of 1720, :: Ch. XXIV, and secure judgment before 
instituting suit upon the bond. 

The opinion in this case is short and the reasons 
for the opinion not very adequately stated. If the 
ipse dixit of the court in this case is to be considered 
as controlling in the case at bar and applicable to the 
provisions of the Code derived from the statutes cited 
in the decision the discussion upon the points in this 
section of the brief need not be pursued further. 

It is submitted, however, that in view of the meager¬ 
ness of the Maryland authority and the grave ques¬ 
tions which have arisen under similar statutes in other 
jurisdictions since that decision, this Court should 
not feel itself foreclosed from considering the points 
discussed. 

It should be pointed out in this connection that 
Sections 6 and 7 of Subdivision 14 of Ch. Cl of the 
Maryland Acts of 1798, from which Section 264 of 
the Code was derived, was repealed by the Maryland 
Acts of 1845, Ch. 391, and 1847, Ch. 230, Sections 2 
and 3 < Appendix, page 5S). Furthermore, the case 
of State to Use of Duvall v. Snowden , supra, so far 
as Shepard’s Citations indicate, has been cited by the 
Maryland Court of Appeals only once since it was 

y The text of the decision shows ‘•172(5.” This seems to be a 
palpable typographical error. 
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decided and the one citation was upon a question 
foreign to the point under discussion in the case at 
bar.' 1 

It is submitted that one decision interpreting a 
statute which was repealed shortly after the deci¬ 
sion does not establish a rule of law which is binding 
upon the appellate court of another jurisdiction when 
considering a statute derived from the statute of 
the jurisdiction where the decision was made. 

The greatest body of law upon the subject here 
under discussion is probably found in Massachusetts. 

In Holden v. Fletcher < 1850), 6 Cushing (60 Mass.» 
235, suit against an executor who was residuary lega¬ 
tee and had given special bond under Massachusetts 
Revised Statutes, Ch. 63, Section 3 r> , was brought for 
breach of a warranty in a deed executed by the de¬ 
ceased. The breach occurred more than four years 
after the executor gave statutory notice of his ap¬ 
pointment under the general statute relating to execu¬ 
tors. 6 The plaintiff claimed that the bond given by 
the executor made him personally liable for all the 
debts and that the statute of limitations relating to 
claims against executors had no application. The 
court held, however, that the claim was barred by 


•While State to Use of Wroth v. Xidiots, 10 Gill & Johnson 
(Md.) 27, was a suit upon a special bond, the point here in issue 
was not raised and the Snowden case was not cited. 

^Revised Statutes of the Commonwealth of Massachusetts 
(1SUG), Title IV, Ch. 63, Section 3; provide: “Provided however, 
that if the executor is residuary legatee, he may, instead of the 
bond prescribed in the preceding section, give bond in a sum, 
and with sureties to the satisfaction of the judge of probate, with 
condition to pay all the debts and legacies of the testator; in which 
case he shall not be required to return an inventory.” 

^Section 3 of Ch. GG of the Revised Statutes of the Common¬ 
wealth of Massachusetts (1830), Title IV, provide: “No executor 
or administrator, after having given notice of his appointment, 
as provided in the first section, shall be held to answer to the 
suit of any creditor of the deceased, unless it be commenced 
within four years from the time of his giving bond as aforesaid, 
excepting in the cases hereinafter mentioned.” 
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the four years statute because the general words ‘'no 
executor” applied as well to executors giving bonds 
to be liable for debts and legacies as to executors giv¬ 
ing bonds for the faithful performance of their trust. 

The reasoning of this case is identical with ap¬ 
pellant’s reasoning in the case at bar when she 
insists that the provisions of Section 297 of the Code, 
relative to suits against executors, applies as much 
to executors giving special bonds as to executors giv¬ 
ing general bonds. 

In National Bank of Troy v. Stanton i1875,i, 116 
Mass. 435, the defendant as residuary legatee had 
given bond to pay debts and legacies. 7 Suit was 
brought against the defendant as executrix. In the 
meantime the court, upon the petition of another cred¬ 
itor, removed the executrix for failure to answer a 
rule to show cause why her bond should not be in¬ 
creased and appointed another administrator cle bonis 
non c-.t.a. who gave bond in the usual form. 

Later the first executrix answered and asked the 
dismissal of the action against her because of her re¬ 
moval. The administrator de bonis non c.t.a. ap¬ 
peared and pleaded that the action was prematurely 
brought under the general statute 8 forbidding suit 
against a representative of an estate for one year after 
appointment. The court non-suited the plaintiff be¬ 
cause suit was prematurely brought. The court said: 


'The statute under which this bond was Riven was substantially 
the same as Section 3 of Chapter 63 of the Revised Statutes of 
1S36. quoted in Note 5 on Page 24, although contained in a later 
codification. Sec the General Statutes of the Commonwealth of 
Massachusetts, 1859, Ch. 93, Sec. 3. 

8 Section 16 of Ch. 97 of General Statutes of the Commonwealth 
of Massachusetts, 1859, provided: “No executor or administrator 
shall be held to answer to the suit of a creditor of the deceased, 
if commenced within one year after his giving bond for the 
discharge of his trust, unless it is for the recovery of a demand 
that would not be affected by the insolvency of the estate, or 
unless it is brought after the estate has been represented insolvent, 
for the purpose of ascertaining a contested claim.” 
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“The executrix and residuary legatee, having- 
given bond to pay debts and legacies, would doubt¬ 
less be estopped to deny assets in any action to 
enforce the personal obligation thereby assumed 
by her; as, for instance, in an action upon a prom¬ 
issory note given by her for a debt of the testator, 
or an action to recover a legacy. Stebbins v. 
Smith, 4 Pick. 97, Jones v. Richardson, 5 Met. 
247, Colwell v. Alger, 5 Gray, 67. 

“But the present action is not brought upon 
her bond, or in any form against her personally. 
It is an action upon a contract of the testator, 
and brought against her merely as his represen¬ 
tative: the writ commands the officer to attach 
the goods and estate of the testator in her hands: 
and any judgment recovered against her would 
be de bonis testatoris, and not de bonis propriis. 
Hagood v. Houghton, 10 Pick. 154.” (Italics 
supplied, i 

* 

The court further held that the words, “No execu¬ 
tor or administrator shall be held to answer to the 
suit of a creditor of the deceased if commenced with¬ 
in one year after his giving bond”, as provided in 
General Statutes, Chapter 97, Section 16, “Included 
those who, being also residuary legatees had given 
bond to pay debts and legacies, as well as those who 
have given bond in ordinary form. Holden v. Fletcher, 
6 Cushing 235.” i 

Here again the Massachusetts court applied gen¬ 
eral provisions of law relating to executors to those 
executors who give special bonds. This is again an 
argument in favor of the application of the general 
provisions of Section 297 of the Code to claims against 
executors giving special bonds in the District of Co¬ 
lumbia. Had the Massachusetts court held that the 
administration ended with the giving of the special 
bond and the executor thereafter became personally 
liable without regard to the estate for debts there 
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could logically have been no application of the gen¬ 
eral statutes relating to executors to such a person. 
In Jenkins v. Wood (1882 ), 134 Mass. 115, the Mass¬ 
achusetts court again held that the general statute 
of limitations relating to claims against executors 
applied to executors giving special bond. The court 
said: 


“The comprehensive words of the statute in 
prescribing the limitation, ‘no executor or ad¬ 
ministrator,’ include one who, being also resid¬ 
uary legatee, has given a bond to pay debts and 
legacies, as well as one who has given a bond in 
the ordinary form.” 

It is important in the District of Columbia to know 
whether or not an executor who gives special bond is 
to be treated the same as other executors except that 
he need not file an inventory or account and cannot 
deny assets to pay debts, because upon the decision 
of this point will depend the question as to what stat¬ 
ute of limitations, for instance, he may plead when a 
claim is made against him. If the executor is sued 
qua executor upon his bond the statute of limitations 
is five years. If he is sued only as an individual upon 
his bond the statute of limitations may be twelve 
years if the bond is under seal. If the suit is against 
the executor only as an individual for the debt of his 
deceased with the bond merely as collateral security 
for the payment of the obligation then the statute 
may be only three years. See Chapter 41, Section 
1265 of the Code. 

In still another situation the Massachusetts courts 
have applied general statutes relating to administra¬ 
tors or executors giving special bonds in a manner 
which can lead only to the conclusion that under the 
Massachusetts statutes a creditor of the deceased must 


pursue his remedy against the executor qua executor 
before he asserts his right against the executor indi¬ 
vidually upon his bond. Section 5 of Chapter 166 
of the Public Laws of the Commonwealth of Mass¬ 
achusetts 11882 1 provided as follows: 

“Sect. 5. Writs of attachment and executions 
against executors or administrators for debts due 
from the deceased testator or intestate shall run 
only against the goods and estate of the deceased 
in their hands, and not against their bodies, 
goods, or estate.*’ 

In -Jenkins v. Wood < 1S85 * 140 Mass. GO, 2 N. E. 
780, the executor gave special bond. A suit was 
brought against him qua executor and judgment se¬ 
cured. Execution was issued and partially satisfied 
out of assets of the estate. Suit was then brought 
and judgment secured upon the bond, and upon exe¬ 
cution the full amount of the penalty of the bond was 
secured. The executor was then sued personally and 
judgment was entered for the defendant. The court 
held that the only way to reach the executor’s per¬ 
sonal property was by noire facias upon a suggestion 
of waste, as provided in the case of executor’s giving 
general bond. 

The court said: 


“It having been decided that the special statute 
of limitations is a bar to the action on the judg¬ 
ment against the executor (Jenkins v. Wood , 134 
Mass. 115), the plaintiff now attempts to hold 
the defendant personally as the judgment debtor. 
It is argued that the bond given by the defend¬ 
ant to pay debts and legacies implies a promise 
to pay debts and legacies and renders the de¬ 
fendant liable for them as debtor. But this is 
inconsistent with the liabilitv of the defendant 
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as executor. That he is so liable, and that the 
bond is collateral to that liability to secure its 
enforcement, is too obvious and well settled to be 
questioned. See Jones v. Richardson, 5 Met. 247; 
Coliuell v. Alger, 5 Gray, 67; Holden v. Fletcher, 
C Cush. 235; Troy National Bank V. Stanton, 116 
Mass. 435; Jenkins v. Wood, ubi supra. 

“The debt was due from the testator, and the 
statute prescribes the only mode in which the 
executor can be held personally liable for a debt 
of his testator.” 

It seems quite apparent from this case that under 
the Massachusetts statutes an executor who gives 
special bond must first be sued as executor and can¬ 
not be proceeded against personally except in the same 
manner as executors who give the ordinary bond. 
There would seem to be no logical reason why the 
same reasoning should not be applied to the District 
of Columbia statute, which is similar to the Massa¬ 
chusetts statute in every substantial portion. 

The illogical result obtained by holding that an 
executor who is permitted to give a special bond there¬ 
by becomes personally liable for all debts of the de¬ 
ceased without being amenable to the general pro¬ 
visions of the law relating to executors is clearly 
indicated in a decision by Mr. Justice Holmes when 
he was sitting as a Justice of the Supreme Judicial 
Court of Massachusetts. In Collins v. Collins (18861, 
140 Mass. 502, 5 N.E. 632, the residuary legatee gave 
bond to pay debts and legacies under Public Statutes, 
Ch. 129, Sec. 6.” This executrix died and an admin¬ 
istrator d.b.n., c.t.a. was appointed and gave the usual 


‘‘'The provisions of this statute found in the Public Statutes of 
the Commonwealth of Massachusetts (1882), Ch. 129, Sec. 6, is 
in all essential respects the same as the statutes in previous 
codifications of the Massachusetts law relating to the giving of 
special bond by a residuary legatee to pay debts and legacies. 
It will not be quoted here to avoid unnecessary repetition. 
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bond. The plaintiff sued the administrator d.b.n., 
c.t.a. for a legacy. One defense was that the execu¬ 
trix by giving the bond to pay debts made the estate 
her own and that the estate, therefore, could not be 
followed into the hands of the administrator d.b.n., 
c.t.a. by a legatee having no specific charge upon it. 
The suit, however, was permitted. Mr. Justice Holmes 
in his opinion said: 

“The result of this contention, if correct, would 
seem to be, that no administrator de bonis non 
could be appointed in such cases, or, at least, that 
property not specifically bequeathed or charged 
would not come to his hands. But we are of 
opinion that it is not correct. It is true that the 
bond made the executrix personally liable upon it 
to the extent of its penalty , but that is not suffici¬ 
ent to exonerate the estate unless the statutes 
provide that it shall have that effect. We find 
no such provision. On the contrary, it is ex¬ 
pressly provided in the Pub. Sts. c. 129, Sec. 7, 
that the lien of creditors on the real estate shall 
be preserved, except on such part as shall be sold 
to a bona fide purchaser for value. And it is at 
least open to argument, that the words ‘and all 
estate not so sold may be taken on execution by a 
creditor not otherwise satisfied, in like manner 
as if a bond had been given in the other form’, 
are not confined to real estate. 

“However, this may be, the purpose of the sec¬ 
tion was to confirm the doctrine of Gore v. Bra¬ 
zier, 3 Mass. 523, 543, to the effect that ‘the lien 
on the testator’s estate, real or personal, * * * 
remains in full force, and the benefit to be de¬ 
rived by a creditor or legatee from the bond is 
merely cumulative .’ Or, in the language of the 
Commissioners on the revision of the statutes in 
1835, who introduced the section, ‘the whole es¬ 
tate of the deceased is -put into his [the execu¬ 
tor's 4 hands as the fund out of which the debts 
are to be paid * * V ” (Italics supplied.) 
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It is true that in this case effect was given to a 
statute specifically preserving the lien of claimants 
upon real estate, but the reasoning of Mr. Justice 
Holmes clearly indicates that executors giving special 
bonds are to be treated exactly like other executors 
with the exception that they are relieved of the ne¬ 
cessity of filing an inventory and account and may 
not plead lack of assets to satisfy creditors. 

The effect of the theory just stated is shown in the 
case of Jenkins v. Wood (1887 ), 144 Mass. 238, 10 
N. E. 818, in which the executor as residuary legatee 
gave bond to pay debts and legacies. He was sued 
as executor and judgment obtained. Judgment was 
partly satisfied by sale of real estate of the decedent. 
Action was then brought on the bond and judgment 
rendered and execution issued for the penal sum of 
the bond. This sum was paid in further part satis¬ 
faction of the first judgment. Scire facias was then 
issued to enforce personal liability of the defendant 
upon a suggestion of waste. Defendant offered to 
prove that the assets of the estate were not sufficient 
to pay all debts if a debt of the defendant against the 
estate were paid and that if this debt of the defendant 
were paid the plaintiff had already received a pro rata 
amount. The court disallowed the defense because 
the giving of the bond “assumes the sufficiency of 
assets for the debts”. The significance of this decision 
is that the personal assets of the executor could be 
reached only after all remedies against him as execu¬ 
tor had been exhausted. 

In Lotkrop v. Parke < 1909), 202 Mass. 104, 88 
N. E. 666, two actions were brought, one upon the 
bond of the executrix as residuary legatee to pay 
debts and legacies, and the other by writ of scire facias 
to enforce against the defendant personally, upon a 
suggestion of waste, a judgment obtained against her 



as executrix. The case apparently involved the ques¬ 
tion whether when execution upon a judgment on a 
bond conditioned to pay debts and legacies was re¬ 
turned “nulla bona” the writ of scire facias could 
be used as a means of charging the executrix per¬ 
sonally for waste of assets of the estate. While the 
court held that there was no waste shown it decided 
that the writ of scire facias was properly used even 
though a personal bond was given to pay debts and 
legacies 1 and that it was proper for the defendant to 
plead and show that there had been no waste of the 
assets of the estate. 

The court said: 

“We are of opinion that the ruling was correct. 
While it is said in many cases that the giving of 
bond to pay all debts and legacies is a conclu¬ 
sive admission of assets sufficient to pay debts, 
* * * this means conclusive as against a defense 


iThe bond in this case was given pursuant to Sec. 2 of Ch. 149, 
Revised Laws of the Commonwealth of Massachusetts, 1902, as 
follows: “If the executor of a will or an administrator with the 
will annexed is residuary legatee thereunder, and it appears that 
the bond required of him in the preceding section [i. c., general 
bond] is not necessary for the protection of any person interested 
in the estate, the court may permit such executor or adminis¬ 
trator with the will annexed, instead of giving such bond, to gi%*c 
bond in a sum and with sureties to the satisfaction of the court, 
and with condition to pay all debts and legacies of the testator 
and such amounts as may be allowed by the court to the widow 
or minor children for necessaries. In such case he shall not be 
required to return an inventory \ V’ 

It is appropriate to say that during time covered by the various 
Massachusetts cases cited and discussed herein, the laws of 
Massachusetts relating to executors’ bonds both special and gen¬ 
eral, and the other provisions of Massachusetts law alFecting the 
administration of estates and material to the discussion herein 
were substantially the same, although contained in different 
codifications and re-worded in some instances without change in 
meaning. The codifications referred to are the Revised Statutes 
of the Commonwealth of Massachusetts (1806), the General 
Statutes of the Commonwealth of Massachusetts (1859), the 
Public Statutes of the Commonwealth of Massachusetts (1882). 
and the Revised Laws of the Commonwealth of Massachusetts 
(1902). 
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of no assets, set up in a suit upon the bond, or 
in a suit against the executor to recover a judg¬ 
ment against the estate, or in a suit upon his 
independent personal promise to pay. It does 
not mean that, in a proceeding founded upon 
alleged waste of the estate which creates a lia¬ 
bility under this section, the executor may not 
show what the assets of the estate were and how 
they were used. The giving of the bond does 
not create a liability on the part of the executrix 
to an action against her personally, except upon 
the bond, and it does not deprive her of the right 
to show that in fact there was no waste, if she is 
sued in scire facias under the R. L. c. 172, Sec. 
8.” (Italics supplied, » 

The significance of this decision is that the Massa¬ 
chusetts statute is interpreted by its courts not to 
dispense with the general incidents of administration 
but merely to permit a bond to be supplied and take 
the place of assets. The administration does not 
end upon the giving of the bond, nor are creditors 
confined to a personal action against the executor or 
administrator. It should also be observed that the 
Massachusetts statute is much boarder than the Dis¬ 
trict of Columbia statute. The Massachusetts stat¬ 
utes simply require the bond to be conditioned “to 
pay all debts and legacies of the testator’’, whereas 
the District of Columbia statute requires the bond 
to be conditioned “to pay all debts and just claims 
against the testator and all damages which shall be 
recovered against him as executor”, and makes the 
executor giving such bond “answerable for the full 
amount of all debts, claims and damages that may 
be recovered against him as executor.” It is more 
apparent from the District of Columbia statute that 
the intent of the legislature was to retain the usual 
incidents of administrative procedure, only substitut- 




ing for the assets of the estate a personal bond of 
the executor. 

There is no substantial reason why the general 
words relating to executors and administrators in 
Section 297 of the Code should not be applied to execu¬ 
tors giving special bonds. The theory of the Massa¬ 
chusetts cases, which has been enforced for over a 
century, is that all the general statutes relating to 
administration apply to executors under such circum¬ 
stances. There is no reason in logic why such stat¬ 
utes should not apply in the District of Columbia. 

If the executor’s personal liability is to be sub¬ 
stituted for his official liability and the administration 
terminated immediately upon the approval of the 
special bond, what substantial reason is there for ap¬ 
pointing either an executor or administrator? Even 
where a special bond is given application must be 
made to the probate court for the issue of letters tes¬ 
tamentary and for the appointment of the executor 
named in the will. This is done in precisely the same 
manner as when an executor who assumes general 
administration of the estate is appointed. The only 
difference is that facts are set forth in the petition 
showing that the petitioner, if he be the executor, is 
entitled to the benefits of the statute relating to 
special bond. Thereupon the court enters an order 
for the issue of letters testamentary with the re¬ 
quirement that the special bond be given. Under ordi¬ 
nary circumstances all of this process will be com¬ 
pleted within thirty days or less after the petition for 
probate and issue of letters testamentai-y is filed. In 
other words, if the theory of the appellee is to be 
adopted all of this procedure is a futile gesture be¬ 
cause immediately upon the approval of the special 
bond the administration would end and the creditors 
of the deceased and legatees left only to a personal 
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action against the executor or to an action against 
the executor for breach of the bond. If such a theory 
is adopted the executor might well dissipate the assets 
of the estate immediately and if his sureties became 
insolvent the creditors of the deceased would be with¬ 
out remedy. 

Furthermore, if this extreme view is adopted lega¬ 
cies may all be satisfied without reference to the 
debts left by the decedent since creditors, if this theory 
is sound, may look only to the executor personally and 
to his sureties. 

Such would seem not to be sound, but if the extreme 
theory is not adopted, what intermediate theory be¬ 
tween the extreme theory and the theory that the 
general rules relating to administration of estates 
are not abrogated by the giving of the special bond is 
to be adopted? It is submitted that the sound theory 
is that an executor giving a special bond is relieved 
only of the necessity of filing an account and inven¬ 
tory upon the condition that he as executor will never 
assert that there are not sufficient assets to pay debts 
and legacies. In all other particulars the general pro¬ 
visions of the law as to the administration of estates 
are retained. This being true, the general provisions 
of Section 297 requiring suit against the executor qua 
executor upon debts before claims upon his bond may 
be asserted are effective, and the action in the case 
at bar does not lie because there was no showing that 
the claim of the appellee had been reduced to judgment 
and execution returned nulla bona. 

Even in those jurisdictions which originally adopted 
the extreme theory that the administration of the 
estate was terminated by the giving of the special 
bond the tendency has been to discard the theory. In 
Wisconsin, under a statute which would favor the 
extreme theory more than the District of Columbia 





statute, the courts originally held that the giving of 
the special bond terminated the administration and 
left creditors to their remedy against the executor 
personally and his sureties. In Will of Cole <1881', 
52 Wis. 591, 9 N. W. 664, there was a motion to cor¬ 
rect a judgment so that it would show that the costs 
taxed were the costs of the contestants of the will and 
that execution de bonis testatoris issue upon the judg¬ 
ment. The judgment was corrected but execution de 
bonis testatoris was denied because it appeared that 
thei-e probably was no property of the estate remain¬ 
ing and that bond'-’ had been given to pay all debts and 
legacies. The court held that the giving of the bond 
passed the entire estate to the legatee, terminated 
the administration, and claims against the estate be¬ 
came claims under the bond. 

Much later, however, in Pym v. Pym (1903 ), 118 
Wis. 662, 96 N. W. 429, the ruling in the Cole case 
was overruled. In the Pym case suit in equity was 
brought against an executor who, as residuary lega¬ 
tee, had given special bond under Wisconsin Statutes 
(1898), Section 3795,to recover money lent to the 
decedent and to have a lien declared upon the real 
estate left by the decedent. The plaintiff alleged that 
the money had been lent the decedent, who had agreed 
that if the money was not repaid he would devise 
the real estate to the plaintiff. The executrix had 
taken possession of the real estate which was her only 


2 The Wisconsin statute under which this bond was given was 
Sec. 3795 of the Revised Statutes of the State of Wisconsin (1878). 
which provided as follows: “If the executor shall be sole or 
residuary legatee instead of the bond prescribed in the preceding 
section [relating to general bonds] he may give a bond, in such 
sum and with such sureties as the court may direct, with a con¬ 
dition only to pay all the debts and legacies of the testator, and in 
such case he shall not be required to return an inventory.” 

-This statute is the same as the statute concerned in the Cole 
case, although contained in a different codification of the Wis¬ 
consin laws. 


asset. The defendant claimed that the court of equity 
had no jurisdiction to declare the lien because the 
bond “to pay all debts and legacies of the testator” 
had been given. The lower court following the Cole 
case sustained this view and held that title vested in 
the residuary legatee when the bond was given and 
that the claim became a claim against the executrix 
and not against the estate. 

Upon appeal, however, the Supreme Court of Wis¬ 
consin reversed this decision. The court discussed 
at length the cases of Colima v. Collins, 140 Mass. 
502, 5 N. E. 632; Lafferty v. Peoples State Bank 
(1889), 76 Mich. 35, 43 N. W. 34, and In re Vedders ’ 
Estate (1889), 122 Mich. 439, 81 N. W. 356. The 
court then said: 

“The defendant in the case at bar, having 
given the bond, as required by sec. 3795, Stats. 
1898 [i.e. the statute allowing special bond] was 
thereby relieved from making or returning an 
inventory of the estate; but this court has held, in 
harmony with the cases cited, ‘that the mere 
ordering, receiving and approving the bond’ did 
not ipso facto vest ‘The title to the whole estate, 
both real and personal, in the executrix abso¬ 
lutely and irrevocably.’ 


***** 

“Upon the death of a person his property not 
exempt at once becomes ‘chargeable * * * with 
the payment of all his * * * debts,’ whether he 
dies testate or intestate * * *. The statute also 
expressly provides that ‘all the estate of the tes¬ 
tator or intestate, real and personal except the 
homestead of the deceased, and’ certain personal 
property named in the statute, ‘shall be liable 
to be disposed of for the payment of his debts 
and the expenses of administering his estate ***.’ 
Thus, it appears from the statutes, as well as 



from the decisions in other states under similar 
statutes, that all property, not exempt, of which 
a testator dies seized is subject to the payment 
of his debts, whether the sole executor and residu¬ 
ary legatee gives the bond required by sec. 3795 
or the bond required by the previous section. 
* * * In so far as the Cole case held that the 
giving of the bond required by sec. 3795 had 
the effect ‘to pass to the executrix and sole lega¬ 
tee the absolute title to the whole estate, and to 
terminate the administration’, and limit ‘the 
remedy of general creditors’ to proceedings ‘upon 
the bond or against the legatee’ personally, the 
same must be overruled.” 

In Michigan the theory that the giving of a special 
bond “substantially completes the administration” 
as held in Durfee v. Abbott , supra, has been disap¬ 
proved and is no longer law in Michigan. In Lafferty 
v. Peoples Savings Bank (1889), 76 Mich. 35, 43 N. 
W. 34, a bill in equity to quiet title to real estate was 
filed. The case grew out of the act of an executrix, 
who gave special bond to pay debts and legacies, in 
transferring real estate of the decedent to a third 
person just prior to her being removed for failure to 
give an increased bond. The question was whether 
or not the executrix who gave a special bond could 
defeat the rights of creditors to reach the assets of 
the estate on the theory that the residuary legatee as 
executrix, upon giving the special bond, became owner 
of the assets of the estate and creditors of the de¬ 
ceased were relegated to an action upon the bond to 
enforce their claims. The court disapproved the theory 
of Durfee v. Abbott and held that an executrix who 
gives special bond is not relieved in any particular 
from the requirements of the general law relating to 
administration, except the provision requiring the 
filing of an inventory and account. The court said: 
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“The condition of the bond to pay the debts, 
given by an executor who is a residuary legatee, 
differs from the bond given by any other executor 
only in this: In one case he agrees to pay the 
debts unconditionally, whether there are suffici¬ 
ent assets or not; and in the other he agrees to 
pay the debts out of the assets; and, if there are 
sufficient assets for that purpose, there is no 
difference in the quality or extent of their obli¬ 
gations. In exempting the executor from the 
duty otherwise imposed, of returning an inven¬ 
tory, the statute did not intend to place the execu¬ 
tor beyond the pale of responsibility in case he 
should violate his duties as executor, or neglect 
to perform them.” 

The court then proceeds to point out the difficul¬ 
ties and abuses that would arise if the executor merely 
by reason of the nature of the bond he gives, should 
be relieved of other responsibilities as executor. It 
follows, that if the executor continues to have all re¬ 
sponsibilities and duties except that of filing inven¬ 
tory, he may rely upon all the protection the statutes 
give him, such as relief from suit upon his bond until 
judgment has been secured against him qua executor. 

See also In re Vedders’ Estate (1889), 122 Mich. 
439, 81 N. W. 356. 

While this Court has had no occasion to examine 
the question involved in this case, the United States 
Circuit Court of the District of Columbia had before 
it an analogous situation in 1828 in United States for 
the Use of Robinson v. N. L. Queen , 3 Cranch, Circuit 
Court Rep. 420, in which two of the three judges sat. 
The action was one of debt upon an administration 
bond. The plea was that there was no return non 
est on a capias ad respondendum , nor of a fieri facais 
against the administrator, as required by the Mary¬ 
land Act of 1720, Ch. 24 (now the third sentence of 
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Section 297 of the Code, see appendix, page 58 1 . There 
was a general demurrer. The court rendered judg¬ 
ment on the demurrer for the defendant, being of 
the opinion that the Act of 1720 was still in force 
notwithstanding the Act of 1798, Ch. Cl Subch. 8, 
Section 9, which authorized an execution against the 
administratrix upon the report of the auditor ascer¬ 
taining the plaintiff’s proportion of the assets. 

While the court in the Robinson case was consid¬ 
ering a different section of the Act of 1798 than is 
under consideration in its Code form in the case at 
bar, it is pertinent to observe that the court felt that 
the provisions of the Act of 1720, now the third sen¬ 
tence of Section 297 of the Code (appendix, page 58» 
were not repealed or affected in any way by the pro¬ 
visions of the Act of 1798. 

The analysis of the foregoing cases leads to only one 
conclusion. A residuary legatee who is executor and 
who gives the special undertaking provided by Sec¬ 
tion 264 of the Code < Appendix, page 54 1 , is relieved 
of none of the incidents provided by law relating to 
the administration of the estate except the require¬ 
ment for the filing of an account and inventory. 
In return for being relieved of this requirement the 
executor, by giving the special bond, waives any right 
he might otherwise have had against creditors or 
legatees to plead lack of assets to satisfy their claims. 
In all other respects he must comply with the law. If 
this were not true many untoward results would occur. 
If the executor under such circumstances is to be 
bound by any of the provisions of the Code relating 
to administration of estates, except the provision for 
filing inventory and account, he should be subject to 
all of them. Otherwise utter confusion will result. 
For instance, Section 96 of the Code provides for a 
suit in equity by creditors of a decedent to subject 
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real estate in which the decedent has an interest to 
the payment of debts where the personal estate is not 
sufficient. This is not to be confused with the power 
of an administrator to sell real estate to pay debts 
provided for in Section 322 of the Code. If an execu¬ 
tor by giving special bond to pay debts, claims and 
damages recovered against him as executor becomes 
personally liable for all debts, claims and damages 
and creditors must look to him personally regardless 
of the assets left by decedent, then Section 96 of the 
Code becomes ineffective. If, however, it is held that 
the general provisions of Section 96 still apply, why 
should it not be said that the general provisions of 
the Code relating to suits upon executors’ bonds, the 
statute of limitations as to claims against executors, 
and all other provisions relating to the administra¬ 
tion of estates, save only the provision as to inven¬ 
tory and account are effective. It is submitted that 
the answer is clear. 

The provisions of the third sentence of Paragraph 
297 of the Code must be complied with before suit 
may be brought against an executor upon his bond. 
The terms of that section are general and apply to 
executors whether they give a general or a special 
bond. This conclusion is amply borne out by the 
decisions in the Massachusetts cases, where general 
statutes were applied to an executor giving special 
bond, and in the later Michigan and Wisconsin cases. 

It may be urged that Rule 18(bj of the Federal 
Rules of Civil Procedure control this case and that 
the prior action against the executor qva executor is 
not required. This rule provides: 

“(b.i Joinder of Remedies; Fraudulent Con¬ 
veyances. Whenever a claim is one heretofore 
cognizable only after another claim has been pros¬ 
ecuted to a conclusion, the two claims mav be 
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joined in a single action; but the court shall grant 
relief in that action only in accordance with the 
relative substantive rights of the parties. In par¬ 
ticular, a plaintiff may state a claim for money 
and a claim to have set aside a conveyance fraud¬ 
ulent as to him, without first having obtained 
a judgment establishing the claim for money.” 

It is open to serious doubt whether this provision 
of the Rules of Civil Procedure is intended or does 
operate to affect a provision such as that contained 
in the third sentence of Section 297 of the Code. This 
section of the Code has the effect of preventing a 
cause of action from arising under the bond of an 
executor until judgment has been secured against the 
executor qua executor. Rule 18(b) does not create 
causes of action. It merely regulates the procedure 
by which they may be asserted. 

But whether Rule 18(b> was intended to control a 
situation such as the one in the case at bar or not, 
the appellee did not avail herself of its provisions. 
She did not join two claims in a single action. The 
complaint (R. 1 to 4) can by no stretch of the imagi¬ 
nation be held to state two claims. If the complaint 
is effective for any purpose, it is only what it says 
it is, a “complaint on special bond”. 

There is no statement of a claim for judgment 
against the executrix qua executrix together with a 
claim against her upon her bond if the former claim 
is held valid. 

It is further to be observed that Rule 18(b) con¬ 
templates a clear statement of the two claims included 
in the same suit, because the rule provides, “The 
court shall grant relief in that action only in accord¬ 
ance with the relative substantive rights of the 
parties.” 

It is imperative that both claims be stated, par- 
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ticularly if the rule is to apply to situations such as 
the one in the case at bar, because an entirely dif¬ 
ferent statute of limitations applies to a claim asserted 
against an executrix qiia executrix and one asserted 
against a party under the bond. A person sued in 
this manner is entitled to the benefit of the statutes 
of limitations. 

It is, therefore, submitted that Rule 18ibi has no 
application in this case. 

From the foregoing discussion it appears that the 
judgment should be reversed with directions that the 
suit be dismissed. 

II 

The Lower Court Erred in Admitting any of the 
Testimony of the Appellee’s only Witness, Balder- 
ston, who had been Attorney for Appellant as Execu¬ 
trix, and in not Dismissing the Complaint when it 
Appeared that Balderston, who, as one of Appellee’s 
Attorneys began the action, must have Gained his 
Knowledge of the Facts in the Case while he was 
Appellant’s Attorney. 

The statement of facts clearly indicates that Walter 
C. Balderston, who undeniably had acted as attorney 
for appellant in the filing of her petition for probate 
of the will of Charles A. Hawley (R. 102 ) and until 
March 4, 1930 < R. 106-107), became cognizant of the 
facts relating to the claim in the case at bar while 
he was attorney for appellant. Having learned of 
the claim in this manner he joined with another at¬ 
torney in bringing the present action. His name is 
the first name signed to the complaint (R. 4.). Pre¬ 
sumably he ceased to be counsel for the appellee for 
the trial because he had resigned from the bar. 

But regardless of this, we have the startling situ- 
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ation in this case of an attorney who hacl acted for 
the defendant bringing an action against her upon a 
claim against the estate of which he had unquestion¬ 
ably learned while he was attorney for defendant as 
executrix. Not only this, but the same attorney acts 
as the only witness in the case at the trial. Appellee 
did not take the witness stand and, as far as the 
record shows, did not appear at the trial. Further¬ 
more, it appears, according to this lawyer’s testimony 
f R. 22), that the appellee met him after Dr. Hawley’s 
death and before the funeral at appellant’s home. It 
requires a great amount of credulity for one to believe 
that appellee herself did not know when she placed 
her claim in this lawyer’s hands that he had been 
the attorney for appellant as executrix. There is little 
basis, therefore, for assuming that appellee may be 
the innocent victim of circumstances. 

In addition to all this, the trial justice refused upon 
his own motion to permit counsel for the appellant 
to examine the lawyer witness upon matters which 
might well discredit him as a witness (R. 35). While 
the case was tried without a jury, it was, if anything, 
a law case and it was the duty of the trial justice to 
hear and consider any evidence discrediting appellee’s 
witnesses. 

It is no answer to the foregoing to say that the 
testimony of Balderston was only relative to the sig¬ 
natures on documents. Presumably he obtained his 
knowledge of these signatures in his capacity as at¬ 
torney either from the decedent or from the appellant. 
He was, however, in addition to being the only wit¬ 
ness in the case, one of the instigators of the case and 
the same counsel with whom he was associated at the 
beginning of the case was counsel at the trial. 

It needs no citation of authority for the general 
proposition that it is illegal and improper for a lawyer, 
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after representing one person, to represent another in 
connection with matters about which he must have 
had knowledge from his previous employment. In 
Brown v. Miller 11923 >, 52 App. D. C. 330, 286 Fed. 
994, this Court said: 

“The law is well settled that an attorney, hav¬ 
ing acted as such for a client, cannot thereafter 
assume a hostile position to him about the same 
matter, and cannot later use against him knowl¬ 
edge or information obtained from his client 
while that relation subsisted. 

“We agree with what it is claimed, and not 
denied, that the learned judge below said in dis¬ 
posing of the case, viz: 

“ * * I do state that it should not be neces¬ 

sary for the court to go into a detailed question 
of how much a lawyer knows of the business of 
his client in each case. But if he has represented 
that client in a certain matter, I think a lawyer 
should not represent any one in opposition to his 
client in that same matter. Now, under the con¬ 
ceded facts in this case, Mr. Brown had such con¬ 
nection with this matter that I think renders it, 
I will not say grossly improper, but I think very 
inexpedient for him to represent the plaintiff in 
this case.’ ” 

So in the case at bar “it should not be necessary for 
the court to go into a detailed question of how much 
a lawyer knows of the business of his client in each 
case’’. The picture presented by the record in this 
case upon the point under discussion is not a pretty 
one. The action of Balderston clearly constitutes 
reversible error. 

In Weidekind V. County Water Company , (.1887 ) 
74 Calif. 386, 19 Pac. 173, the plaintiff appealed and 
assigned as error that the trial court against his 
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objection allowed an attorney who had formerly acted 
for him in the case, when it was previously tried, to 
appear and act on behalf of the defendant on the trial 
of the case last had. There had been two previous 
trials of the cause ordered by the highest court of the 
state. Counsel for the plaintiff in the first trial was 
now acting as counsel for the defendant. During the 
third trial he acted as counsel for the defendant 
against the repeated objections of the plaintiff’s 
counsel. The court held that the failure of the Court 
to exclude the attorney from the case was reversible 
error and a new trial was granted. The court said: 

“It was within the power of the court, if satis¬ 
fied that the attorney in question had acted on 
the plaintiff’s side of the case in the former trial, 
to prohibit his acting on the other side in another 
trial. * * * The trial court had a right and it 
was its duty to have forbidden the attorney from 
changing sides in the same suit, though at dif¬ 
ferent trials, for to do otherwise was to defeat 
the very purpose for which courts were organized, 
viz, the administration of justice.” 

Bowman v. Bowman 1 1899 >, 153 Ind. 49S, 55 N. E. 
422, was an action for a breach of contract of mar¬ 
riage. There was a judgment in favor of the plaintiff. 
It appeared that the plaintiff and defendant had prev¬ 
iously been married and had been divorced. Before 
the beginning of the trial the defendant asked the 
court to prohibit one East from appearing against 
him as one of the counsel for the plaintiff on the 
ground that in the previous divorce proceeding East 
was employed by him and was in fact acting as his 
attorney and in his interest, and that as to all the 
matters stated in the present complaint which had any 
semblance of truth, East was consulted by him, and 
that his conduct toward the plaintiff was regulated 
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by the professional advice of East; that his relation 
to and correspondence with the plaintiff were the re¬ 
sult of and were canned on in pursuance of the advice 
of East; that all the facts in regard to such corre¬ 
spondence and behavior were communicated to East. 
The trial court permitted East to appear for the plain¬ 
tiff, and this was held error and judgment was 
reversed. 

The situation in the case at bar is not unlike the 
situation in the case of Pierce V. Palmer (1910), 31 
R. I. 432, 77 Atl. 201. In that case an attorney had 
acted as counselor for an estate. Thereafter he re¬ 
signed as attorney for the estate and accepted services 
as attorney for certain legatees of the estate, for the 
purpose of pressing claims against the estate. The 
court in passing upon the propriety of his so acting 
held that it was improper, and ordered the attorney 
at once to cease acting as attorney against the estate, 
either directly or indirectly. The court held in this 
case that it did not matter whether or not the attorney 
was actually going to use any information secured in 
his previous services. The court said: 

“The rule as to the conduct of attorneys in this 
regard knows no exceptions; the respondent had 
acted as attorney for the complainant in this 
matter, and he can not be permitted now to place 
himself in a position hostile to his former client. 
* * * This general and well-settled rule is not 
found in any positive enactment. Indeed, none 
is necessary; it springs from the very nature and 
necessities of the relation of attorney and client, 
and finds its highest sanction in the confidential 
character of that relation. No rule in the ethics 
of the legal profession is better established nor 
more rigorously enforced than this one. The rela¬ 
tion of attorney and client is one of mutual trust, 
confidence, and good will. * * * The attorney 
must use all the care, skill, and diligence at his 
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command on behalf of his client. The relation 
being in the highest degree a confidential one, he 
is bound to the strictest secrecy and the most 
scrupulous good faith. He is not allowed to di¬ 
vulge information and secrets imparted to him 
by his client or acquired during their professional 
relation, except perhaps in very rare circum¬ 
stances or when authorized to do so by the client 
himself. This is the privilege of the client and 
not of the attorney, and unless the client sees fit 
to waive his privilege the obligation solemnly rests 
upon the attorney to keep his lips forever sealed 
and to preserve inviolate the confidence reposed 
in him. The relation may terminate, but the obli¬ 
gation nevertheless continues.” 

It is submitted that no judgment with the odor sur¬ 
rounding it in the respects indicated that surrounds 
the judgment in the case at bar should be permitted 
to stand. For this reason, if for no other, the judg¬ 
ment should be reversed with instructions to dismiss 
the complaint. 


Ill 

By Retaining for more than Eight Years and Eight 
Months the Shares of C. L. Frame Dental Supply 
Company stock which were Delivered to Appellee 
with Decedent's Promissory Note and which were 
to Become Appellee's Property in Case the Note was 
not Paid, Appellee Accepted Said Stock as Payment 
of the Note. 

Attached to the note (R. 18, bottom», to collect 
which this action was brought, was a statement dated 
the same date as the note and which is as follows 
{ Plaintiff's Exhibit B, bottom of Page 80 > : 
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“March 1, 1929 

“This statement witnesses that certificates of 
stock in the C. L. Frame Dental Supply Co. Nos. 
19, 24, 25 and 31 comprising Sixty-five shares are 
placed in the hands of Atty S. Hawley and Louise 
A. Hawley as security for my two notes one to 
Atty S. Hawley for $4300 and one to Louise A. 
Hawley for $2700. dated March 1, 1929. In case 
of my failure to pay these notes the stock be¬ 
comes their property and when the notes are paid 
the stock is to be returned to me. 

C. A. HAWLEY” 

Appellant testified that at the time of her appoint¬ 
ment as executrix of her husband’s will she did not 
know of the note < R. 40 1 . She did not know that 
appellee had the shares of C. L. Frame Company stock 
in her possession for four or five months after her 
husband’s death < R. 40 1 , because appellee and her 
sister did not admit before that that the stock was 
in their possession < R. 481. Appellant further testi¬ 
fied that she did not know of the existence of Plaintiff’s 
Exhibit B, the statement attached to the note, until 
after this suit was filed (R. 41 1 . 

Appellee under date of August 20, 1929, wrote to 
Mrs. Velazquez, Defendant’s Exhibit 2 i R. 97i, as 
follows: 

“We find two notes dated March first 1929 


as follows: 

Atty S. Hawley..$4300.00 

Louise A. Hawley... .. 2700.00 


Due one year from date, interest 7 c /c 
“We find we have C. L. Frame stock as follows: 

Certificates No. 19, 24, 25, and 31. 

“These certificates are signed on the back 
under for value received .” < italics supplied.) 

Appellant testified that she had never seen or knew 
of this letter (Defendant’s Exhibit 2, R. 97) until 





50 


shortly before the trial in this case i R. 55). Appel¬ 
lant testified that she had made the payments she did 
make to appellee and the other sister of the decedent 
after decedent’s death because they were her hus¬ 
band’s sisters and she was trying to bring about a 
reconciliation with them < R. 50 >. 

None of the testimony of appellant was refuted in 
any way and there was no rebutting testimony or 
evidence. 

From the foregoing statement of the evidence it 
appears that when Dr. Hawley delivered his note to 
appellee with the statement attached and appellee ac¬ 
cepted the note with these conditions that it was the 
intention of the parties that should the note not be 
paid the shares of stock of the C. L. Frame Dental 
Supply Company which were delivered with the note 
and the statement were to become the property of 
appellee in discharge of the note. This intention of 
the parties is clearly emphasized by the reluctance 
shown by the appellee and her sister to disclose to 
appellant that they had the shares of stock. It is 
further emphasized by the fact that this action brought 
to recover the amount of the note was not begun until 
November 8, 1938 (R. 1 1 , more than nine years and 
three months after decedent’s death and almost six 
years after appellant had made any kind of payment 
to appellee, the last payment made by appellant hav¬ 
ing been made on January 5, 1933 (R. 69 >. 

It requires no citation of authority for the proposi¬ 
tion that it is competent for parties to a promissory 
note to agree that property delivered to the payee 
upon the making of the note shall become the property 
of the payee if the note is not paid and discharge the 
note. 

Appellee accepted the stock and the note with the 
statement as to the stock attached to the note. This 

i 
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statement specifically stated, “In case of my failure 
to pay these notes the stock becomes their property 
and when the notes are paid is to be returned to me.” 
While inartistically expressed there can be little doubt 
that it was the intention of the maker of the note that 
the stock was to become the property of appellee if the 
note was not paid. Appellee by accepting the note 
and stock under the conditions of the statement at¬ 
tached to the note bound herself to accept the stock 
in payment of the note. The fact that no claim was 
asserted against the estate of the maker of the note 
for many years after the transaction and for many 
years after any interest was paid on the transaction 
is the clearest indication that the appellee, until she 
decided to bring suit, had taken the stock as payment 
of the note. 

The evidence demonstrates that the decedent had 
been dealing in stocks for his sisters < Plaintiff’s Ex¬ 
hibit E, R. 87, Defendant’s Exhibits 1 and 1A, R. 97). 
He had recently liquidated some of his purchases and 
the transaction here in question was an effort on his 
part, apparently accepted by the appellee and her 
sister, to see that specific stock became the property 
of the sisters if decedent should not pay the money 
he had borrowed from his sisters, and which repre¬ 
sented the proceeds of previous transactions in stocks 
which decedent had conducted for his sisters (Plain¬ 
tiff’s Exhibit E, R. 87 1 . 

It is submitted that the note in question was paid 
by the appellee’s retention for many years of the stock 
which had been delivered with the note. 

1 

. 

CONCLUSION 


For the foregoing reasons the judgment of the 
District Court should be reversed and the case re- 
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mancled to that court with instructions to dismiss 
the complaint. 

Respectfully submitted, 

Dean Hill Stanley, 
Shoreham Building 
William A. Gallagher, 
Columbian Building, 
Washington, D. C. 

Attorney* for Appellant. 


January, 1940. 
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APPENDIX 

Statutes 

In this brief there is reference to and discus¬ 
sion of the following- provisions of the Code of Law 
for the District of Columbia (Act of March 3, 1901, 
c. 854, 31 Stat. 1189 1 . The references at the end of 
each section quoted indicate where the same provi¬ 
sion of the statute will be found in the 1929 Edition 
of the Code for the District of Columbia. 

“Sec. 262. LETTERS TESTAMENTARY.— 
When any will or codicil respecting- either real 
or personal property shall have been authenti¬ 
cated and admitted to probate, letters testamen¬ 
tary thereon shall be issued to the executor named 
therein, if he is legally competent and will accept 
the trust: Provided, That he shall first execute 
a bond to the United States, with security to be 
approved by the court, in such penalty as the 
court may require, with a condition that he will 
administer according to law and to the will of 
the testator all his goods, chattels, rights, and 
credits, and the proceeds of all his real estate that 
may be sold for the payment of his debts or lega¬ 
cies which shall at any time come to the posses¬ 
sion of the executor or to the possession of any 
other person for him, and in all other respects 
faithfully perform the trusts reposed in him: 
And provided further, That said executor shall 
take and subscribe and file an oath that he will 
well and truly administer the estate of the de¬ 
ceased according to law and will give a just ac¬ 
count of his administration when thereto lawfully 
called: Provided, That the above conditions as 
to bond and oath shall not apply to corporations 
authorized to act as executors.” [Title 29, Sec¬ 
tion 131.] 


i 



04 


“Sec. 264. EXECUTOR RESIDUARY LEGA¬ 
TEE.—If the executor is the residuary legatee 
of the personal estate of the testator, or pro¬ 
vided the residuary legatee of full age shall 
notify his consent to the court, he may, instead 
of the bond prescribed as aforesaid, give bond 
with security approved by the court, and in a 
penalty prescribed by the court, conditioned to 
pay all the debts and just claims against the tes¬ 
tator, and all damages which shall be recovered 
against him as executor, and all legacies 1 be¬ 
queathed by the will, in which case he shall not 
be required to file any inventory or render any 
account. And if such bond be given by the exec¬ 
utor, he shall be answerable for the full amount 
of all debts, claims, and damages that may be 
recovered against him as executor as if he were 
sued in his own right, and any legatee may re¬ 
cover the full amount of his legacy in a suit on 
the executor’s bond or in equity, and the giving 
of the bond shall be considered an assent to the 
legacy: Provided, That the surety or sureties in 
said bond shall not be liable for a greater amount 
than the penalty thereof.” [Title Section 133.] 

“Sec. 297. ACTIONS ON BONDS.—Every 
bond executed by an executor or administrator 
shall be recorded in the office of the register of 
wills; and any person conceiving himself to be 
interested in the administration of the estate 
shall be entitled to have or demand a copy of 
such bond, under the hand and seal of the reg¬ 
ister of wills, on which an action may be main¬ 
tained, in the name of the United States, for the 
use of the party interested, and judgment may 
be recovered in such action for the damage ac¬ 
tually sustained. And $n administrator appointed 
in the place of an executor or administrator 
who has resigned, been removed, or whose let¬ 
ters have been revoked, may in like manner main¬ 
tain an action against the executor or former ad¬ 
ministrator and his sureties, on his administra- 
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tion bond, for all loss and damage to the estate 
resulting from this breach of duty. No creditor 
shall be entitled to maintain an action on a tes¬ 
tamentary or administration bond for any claim 
against a testator or intestate until, ivhen prac¬ 
ticable , an action has been commenced against 
the executor or administrator of the deceased 
and a summons issued therein has been returned 
‘Not to be found/ or a writ of fieri facias or of 
attachment, issued on a judgment against such 
executor or administrator, 'has been returned 
‘nulla bona/ or until such apparent insolvency 
of the executor or administrator or insufficiency 
of his effects as in the judgment of the court 
before which such action may be tried shall show 
the said creditor to be without remedy except 
by such action on the executor’s or administra¬ 
tor’s bond.” [Title 29, Section 87.] 

“Sec. 880. DEBTS TO BE PROVED.—No 
executor or administrator shall discharge any 
claim against his decedent (otherwise than at 
his own risk) unless the same be first passed by 
the probate court, or unless the said claim shall 
be proved according to the following rules:” 
[Title 29, Section 193.] 

“Sec. 332. In case of a specialty, bond, note, 
check, or protested bill of exchange, the vouchers 
shall be the instrument of writing itself, or a 
proved copy in case it be lost, with a certificate 
of the oath made as aforesaid since the death 
and indorsed on or annexed to the instrument, 
or a statement of the claim ‘that no part of the 
money intended to be secured by such instru¬ 
ment hath been received or any security or sat¬ 
isfaction given for the same except what (if any i 
is credited.’” [Title 29, Section 195.] 

“Sec. 334. In case of a bill of exchange or other 
commercial paper, the protest or other things 
which would be required (if the deceased were 
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alive ) shall be necessary to justify an executor or 
administrator in making payment or distribu¬ 
tion.” [Title 29, Section 197.] 

“Sec. 350. NOTICE TO CREDITORS TO FILE 
CLAIMS.—No executor or administrator who 
shall, after the lapse of one year after the date 
of his letters, have paid away assets to the dis¬ 
charge of just claims shall be answerable for 
any claim of which he had no knowledge or no¬ 
tice by an exhibition of the claim legally authen¬ 
ticated: Provided, That at least six months be¬ 
fore he shall make distribution he shall have 
caused to be inserted in so many newspapers as 
the probate court may direct an advertisement 
as follows, or fully to the following effect, name¬ 
ly: ‘This is to give notice that the subscriber, 

of., hath obtained from the probate 

court of the District of Columbia letters testa¬ 
mentary (or of administration) on the personal 
estate of .. ., late of. ...., de¬ 

ceased. All persons having claims against the 
deceased are hereby warned to exhibit the same, 
with the vouchers thereof legally authenticated, 

to the subscriber on or before the.day of 

.next; they may otherwise by law be 

excluded from all benefit of said estate. 

‘Given under my hand this . .. . day of 

y yy 

[Title 29, Section 216.] 

“Sec. 354. DOCKET OF CLAIMS.—The regis¬ 
ter of wills shall enter in a suitable book, to be 
provided by him for that purpose, all claims 
against a decedent as they are regularly passed 
by the probate court, giving the date of the pas¬ 
sage, the name of the creditor, the character of 
such claim, whether on note or open account, 
bond, bill, obligation, judgment, or other evi¬ 
dence of debt, and the amount thereof, and the 
entry of a claim upon such docket shall be taken 
as notice to the executor or administrator of its 
existence.” [Title 29, Section 203.] 









“Sec. 355. The claim thus entered shall not af¬ 
ford any evidence as to the justice or correct¬ 
ness of any debt therein entered whenever the 
same shall be controverted by an executor or ad¬ 
ministrator in any suit instituted for the re¬ 
covery of such debt; nor shall the same be con¬ 
strued to take any debt out of the operation of 
a plea of limitations.” [Title 29, Section 204.] 


The following laws of Maryland are referred to in 
the argument of the case. 

Maryland Acts of 1798, Ch. Cl, subch. 14, Sec. 6 
[Vol. II “The Laws of Maryland” Revised and col¬ 
lected by William Kilty, 1800.] 


“No executor shall be obliged to exhibit any 
inventory, or account, provided he will give bond, 
instead of the bond herein before directed, with 
such security, and in such penalty, as the court 
shall approve, to the State of Maryland, to be 
recorded and sued as before directed, with con¬ 
dition ‘for paying all just debts of, and claims 
against the deceased, and all damages which shall 
be recovered against him as executor, and also 
all legacies bequeathed by the will’, provided the 
said executor be residuary legatee, or provided 
the residuary legatee of full age, shall notify 
his or her consent to the court; and in case such 
bond be given by an executor, he shall be answer- 
able for all debts, claims and damages, recovered 
against him as executor; and if suit be brought 
against him as executor, the judgment shall be 
for the whole sum found by the jury, or other¬ 
wise ascertained, and execution may issue, and 
have effect, as if he were sued in his own right; 
and any legatee shall be entitled to recover the 
full amount of his legacy, either in a suit upon 
the said executor’s bond, or in a suit in chan¬ 
cery, as is usual in case of legacies, or in an ac¬ 
tion on the case, in which the giving of such 


bond shall be considered as an assent to the 
legacy/’ 

The foregoing section of the Maryland Acts of 
1798 was repealed by the Acts of 1845, c. 391, and 
1847, c. 230, Sections 2 and 3 “The Testamentary Law 
and the Law of Inheritance and Apprentices in Mary¬ 
land”, by Edward Otis Hinkley, 1878, c. 60, Section 
1705. 

Maryland Acts of 1720, Ch. XXIV—An Act to re¬ 
strain the rigour of prosecutions on administration 
or testamentary bonds. 

“Whereas it is represented by some of the jus¬ 
tices of the provincial court, that a most oppres¬ 
sive and pernicious practice is introduced of put¬ 
ting testamentary and administration bonds in 
suit in the provincial court, for the non-payment 
of small debts recovered in the county courts, 
without ever suing out writs of fieri facias, or 
other executions to affect the estate of the de¬ 
ceased in the executors or administrators hands, 
or without an insufficiency of such executors or 
administrators, whereby the act, entitled, An Act 
to restrain the ill practices used by sheriffs in 
taking goods by fieri facias, and selling them by 
venditioni exponas , is entirely evaded, so far as 
it relates to executors and administrators, and 
the person and sureties of such executors and 
administrators are affected by such suing the said 
bonds, instead of the effects of the deceased; 
for prevention whereof for the future, II Be it 
Enacted, by the right honorable Lord Proprie¬ 
tary, by and with the advice and consent of his 
lordship’s Governor, and the Upper and Lower 
Houses of Assembly, and the authority of the 
same, That it shall not be lawful for any credi¬ 
tor or creditors to prosecute any such adminis¬ 
tration or testamentary bond for any debt or 
damages due from or recovered against any tes- 
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tator or intestate, or their effects, before a non 
est inventus on a capias ad respondendum be 
returned against the executor or administrator, 
or a fieri facias returned nulla bona by the sher¬ 
iff of the county where such executor or admin¬ 
istrator live, or where the effects of such deceased 
lies, etc. * * *” 
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Motion to Dismiss the Appeal. 

Now comes the appellee, Louise A. Hawley, and 
moves the Court to dismiss the appeal in this cause 
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for the reason that the notice of appeal was filed too 
late, as the action was tried by the Court without a 
jury and judgment was entered May 5, 1939. The no¬ 
tice of appeal was not filed or the supersedeas bond 
filed until June 16, 1939, which was more than the 20 
days limitation under Rule 10, section 1, of this Court. 

Statement. 

This action on a bond was tried by the Court and 
final judgment entered May 5, 1939. On May 15, 1939 
a motion for a new trial and a motion to vacate judg¬ 
ment and stay proceedings were filed, both of which 
were denied by the Court on June 12, 1939, and the 
notice of appeal was filed June 16, 1939. At the same 
time a supersedeas bond of $6,000 was filed. There 
was no stay of execution asked or granted under Civil 
Procedure Rule 62(b), which could be granted in the 
discretion of the Court on security being given pending 
determination of the motion for a new trial. 

Argument. 

The Act creating the new Federal Rules of Civil 
Procedure, known as the Act of June 19,1934, 48 Stat. 
1064, provided, among other things, that 

“said rules shall neither abridge, enlarge , nor 
modify the substantive rights of any litigant. They 
shall take effect six months after their promulga¬ 
tion and thereafter all laws in conflict therewith 
shall be of no further force or effect** U. S. C. A. 
Title 28 Sect. 733(b). 

That the filing of a notice of appeal within the time 
prescribed is jurisdictional. Crump v. Hitt, decided May 


(All italics in this brief are supplied) 
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29, 1939, and reported in Vol. 1, Federal Rule Service, 
p. 629, is about the last authority construing Federal 
Rule 73, and states, among other things, as follows: 

“It is true enough that the starting of an appeal 
within the time fixed is jurisdictional, and that 
good practice requires conformity to the formal 
requirements of the rule.” 

Civil Procedure Rule 6(b) permits the Court to en¬ 
large the time in certain matters. Then there is a 
provision as follows: 


“But it may not enlarge the period for taking 
any action under Rule 59, except as stated in sub¬ 
division (c) thereof, or the period for taking an 



Rule 10, section 1 of this Court prohibits an appeal 
from the District Court to this Court “unless the ap¬ 
peal shall be taken within 20 days after the order, 
judgment or decree complained of shall have been 
made or pronounced.” 

Section 3 requires approval of the cost bond within 
the 20 days. 

Section 2 as amended April 19, 1937 provides for a 
supersedeas bond after the 20 days, provided the Court 
has extended the time. 


Civil Procedure Rule 73(a) provides: 

“When an appeal is permitted by law from a 
district court to a circuit court of appeals and 
within the time prescribed a party may appeal 
from a judgment by filing with the district court 
a notice of appeal. * * # ” 
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This provision is absolute and unchangeable by the 
Court, although the same section (a) provides that fail¬ 
ure to take further steps can be remedied in the dis¬ 
cretion of the Court. 

Rule 73(c) provides that “whenever a bond for costs 
on appeal is required by law, the bond shall be filed 
with the notice of appeal. # * There is no provi¬ 
sion to extend the time for the cost bond but section 
(d) provides for an extension of time on a supersedeas 
bond provided, of course, the appeal was filed in time; 
here the appeal is fatally defective because the notice 
of appeal was not filed within the 20 days nor is there 
any excuse attempted for not so filing the notice of ap¬ 
peal within the 20 days. 

As Rule 6(b) absolutely prohibits the Court from 
extending the time to tile the notice of appeal, it 
seems preposterous to contend that the appellant can 
extend the time by filing a motion for a new trial un¬ 
der Rule 59, especially as Rule 6(b) prohibits the 
Court from extending the time for the filing of a mo¬ 
tion for a new trial beyond ten days. 

As the rule of this Court allows 20 days from the 
date of the judgment within which to file the notice 
of appeal, when the Civil Procedure Rules were adopt¬ 
ed and this Court did not extend the time for the ap¬ 
peal, it evidently felt that 20 days was sufficient time 
within which to determine a motion for a new trial. 

One of the great evils at which the new rules were 
aimed was the delay in appeals and motions for new 
trials, and if the Court holds that this appeal is in 
time, then that aim of the new rules will be thwarted. 
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Under the old rules a motion for a new trial had to be 
filed within 4 days and the Court could take as long 
as it wanted. Now the motion has to be in within 10 
days and if the Court can still take as long as it wants 
and if it does, holds the appeal open, it overcomes the 
provisions of the rules to hasten appeals. 

In addition to this, it seems clear that it was not the 
intention of the Supreme Court of the United States 
that the rules should be construed so as to permit a 
motion for a new trial under Rule 59 to extend the time 
for filing an appeal, as the Court provided in Rule 
62(b): 

“In its discretion and on such conditions for the 
security of the adverse party as are proper, the 
Court may stay the execution of or any proceed¬ 
ings to enforce a judgment pending the disposition 
of a motion for a new trial made pursuant to Rule 
59. * * **’’ 


If the filing of the motion for a new trial suspended 
the judgment or extended the time for appeal, then 
this provision for a stay of execution on giving securi¬ 
ty seems to be meaningless. 

It seems that the proper construction of the rule is 
that as an execution cannot issue for ten days after 
judgment and the motion for a new trial must be filed 
within said 10 days, and as the bond must be given to 
prevent execution, the motion for a new trial clearly 
does not suspend the judgment nor does it stop the 
running of the time for the filing of the appeal. Nor 
is there anything in Rule 50(a) and (b) to indicate 
that the filing of a motion for a new trial or motion 
for a directed verdict stays the judgment or extends 
the time within which to appeal, as those sections 
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state what effect the filing of such motion has and do 
not say that it will have the effect of extending the 
time for appeal. 

Rule 58 requires an entry of the judgment on a ver¬ 
dict of the jury forthwith unless the Court directs 
otherwise and in this case the action was heard by the 
Court and the order entered and signed by the judge on 
May 5, 1939. 

Rule 58 provides that by special direction of the 
Court, the judge can delay the entry of the judgment 
for awhile after the verdict or decision. This is to 
take care of extraordinary cases where the judge has 
some doubts as to the verdict or decision and thinks 
that probably the motion for a new trial cannot be dis¬ 
posed of within 20 days. 

The Supreme Court, in adopting the rules and limit¬ 
ing the time for appeal, knew of the 20 days limit in 
this District but it felt that that was sufficient time 
for disposing of a motion for a new trial and the Court 
wished to speed up action or the Court had sufficient 
confidence in this Court to know that if as a matter of 
practice it found that it was impossible for a motion 
for a new trial to be disposed of within 20 days, then 
this Court would amend its rules so as to give a longer 
time within which to file the notice of appeal. 

i 

When the Civil Procedure Rules were adopted, this 
Court evidently thought that the 20 days, exclusive of 
Sundays and holidays, provided for by Rule 10 of this 
Court was sufficient time -within which a motion for a 
new trial should be disposed of and accordingly did 
not amend Rule 10 enlarging the time for the filing of 
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the appeal. If this Court now thinks or later finds 
that it would be impracticable or work a hardship to 
require the disposal of motions for new trials within 
the said 20 days, it can and it will, no doubt, amend 
Rule 10 enlarging the time for taking the appeal. The 
statement of this Court in Woodmen of the World, 
etc. v. FCC., 69 App. D. C. 87 at 88; 99 F. (2d) 122, 
is quite applicable here: 

“Jurisdiction cannot be given to a court by con¬ 
sent, acquiescence or inadvertence. It can acquire 
jurisdiction only by authority of law. It is im¬ 
material, therefore, what the situation may be ‘as 
a practical matter.’ ” 

Litigants cannot indirectly give a Court jurisdiction 
when the Court itself has not jurisdiction and cannot 
give itself jurisdiction. 

Appellant, defendant below, filed a motion to vacate 
judgment and stay proceedings (without the affidavit 
required by D. C. rule 41) but they were, and were 
treated, as additional grounds for the motion for a 
new trial and could be and should be considered as a 
motion for a new trial under Rule 59(a), which pro¬ 
vides : 

“A new trial may be granted to all or any of 
the parties and on all or part of the issues * # • 
(2) in an action tried without a jury for any of 
the reasons for which rehearings have heretofore 
been granted in suits in equity in the courts of the 
United States. On a motion for a new trial in an 
action tried without a jury the court may open 
the judgment, if one has been entered, take addi¬ 
tional testimony, amend findings of fact and con¬ 
clusions of law and make new findings and conclu¬ 
sions and direct the entry of a new judgment.” 

There is no other provision in the New Rules for 
vacating a judgment except Rule 60(a) Clerical Mis- 
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takes * * # (b) Mistake, Inadvertence, Surprise, Ex¬ 
cusable Neglect * * *: 

“A motion under this subdivision does not af¬ 
fect the finality of a judgment or suspend its 
operation.’ ’ 

The Advisory Committee’s notes to Rule 60(b) 
state: 

“Application to the court under this subdivi¬ 
sion does not extend the time for taking an ap¬ 
peal as distinguished from the motion for a new 
trial.” 

The Committee thus recognized that the motion for 
a new trial did not extend the time for appeal and that 
this other one could not be distinguished from it and 
held to extend the time. 

On consideration of the foregoing the motion to dis¬ 
miss the appeal should be granted. 

j 

Statement of the Case. 

The appellee sets out some additional statements to 
those made by the appellant with some correction of 
some of appellant’s statements. 

Appellant’s brief, (p. 3), states no demand was 
made on the appellant for payment but the appel¬ 
lant had recognized the note and promised pay¬ 
ments on it (Plaintiff’s Exhibit G-, R 88) and had of¬ 
fered to pay it in full when it matured March 1, 1930 
(Plaintiff’s Exhibit H, R 89). She made a payment 
December 10, 1930 (Plaintiff’s Exhibit K, R 91), just 
a day or two before the special bond was approved. 
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Appellant’s brief (p. 4), states that the record does 
not directly indicate whether Balderston was appel¬ 
lee’s attorney at the trial, but the record in the lower 
Court showed affirmatively that he withdrew his ap¬ 
pearance February 17, 1939, two months before the 
trial began on April 19, 1939. No objection was ever 
made by appellant to Balderston’s testimony on the 
ground that he had been attorney for Dr. and Mrs. 
Hawley and was representing appellee at the trial. 
That was an afterthought. The only objection to 
Balderston’s testimony was that he was divulging con¬ 
fidential information. 

The appellant questioned Balderston on matters 
having nothing to do with his direct testimony, being 
matters of her defense—matters in the Probate Court 
(R 30, 31). 

There was abundant and sufficient evidence without 
Balderston’s testimony to sustain the judgment, as 
the appellant’s answer (R 7, 8) admitted “that the 
note herein relied upon to support the claim of Louise 
A. Hawley was made and delivered to the said Louise 
A. Hawdey without any consideration whatever,” after 
that admission it was not even necessary to prove 
signature of the note. 

After the defense of lack of consideration was an¬ 
nihilated by evidence that Dr. Hawley, who was 
handling his sisters’ investments, wrote them that he 
had $7,000 of their funds in his hands and requested 
them to loan it to him, which they did—appellee’s 
share being $2,700—and he sent the notes and stock 
(R 87), the appellant pleaded payment (R 43, 44) and 
the plea of payment (R 9) admits the execution of the 
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note. Appellant’s testimony (R 42) admits the note. 
Statements of counsel (R 19) indicate that under some 
Requests for Admissions under Civil Procedure Rules 
36 and 37(c) the genuineness of the papers and letters 
were not denied. The requests for admissions were 
not made part of the record on appeal but are available 
in the District Court. 

Mrs. Hawley admitted while testifying that she 
wrote the letters offered as hers. The appellant’s tes¬ 
timony was very contradictory and Mr. Justice Golds- 
borough’s questioning of the appellant (R 42) and 
his manner at the time indicated clearly to counsel that 
he did not believe her, and well he might refuse to be¬ 
lieve her because she had filed a prejured petition 
in the Probate Court. 

Also appellant testified that she stopped paying in 
1933 because her sister was unfriendly, as shown by 
the letter (Defendant’s Exhibit 4, R 98), dated March 
16, 1928, which letter she first saw in 1933. Yet she 
testified (R 40) that she and the plaintiff and her sis¬ 
ter were very friendly up until the time of Dr. Haw¬ 
ley’s death. She said (R 40) that the sisters mention¬ 
ed the Frame collateral stock when they were here at 
the funeral. 

Again (R 40) she says that she definitely knew that 
the appellee communicated with the secretary and the 
accountant about the stock, being the letter of August 
20, 1929, and that she, appellant, actually four or five 
months later learned of it. Then she says (R 55) that 
she did not know of the notes until 1932. Yet she had 
paid off Attv’s $4,300 note in January, 1931. She also 
stated (R 47) that she did not learn of the appellee’s 
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holding the stock or of the agreement until 1934. When 
she paid this she took back 45 shares of the 65 shares 
that the Doctor had put up as collateral shares of 
stock. Then she stated (R 41) that she did not hear 
of the collateral letter attached to the note until the 
institution of this suit. 

She then states that before the suit when she paid 
Atty’s note in 1931, she was aware of part of the col¬ 
lateral letter . She testified (R 40) that she did not 
know of the letter of August 20, 1929 to Valesquez. 
Yet (R 55) she says she first discovered it “just re¬ 
cently.’ J She testified on April 24, 1939. She 
testified that she never demanded back any of the col¬ 
lateral stock the sisters had (R 3, 4, 42) but the evi¬ 
dence shows that she got back certificates No. 19 and 
31 for 45 shares of the Frame Dental stock when she 
paid Atty’s note. This left the other 20 shares, Cer¬ 
tificates No. 24 and 25, as collateral to the appellee’s 
note. 

In the brief filed with the Court below a number of 
decisions of the District Court were cited and quoted 
because Mr. Justice Goldsborough was new to this 
jurisdiction and not familiar with the District Court 
decisions. We are likewise including such decisions in 
this brief as some of the members of this Court are 
new to this jurisdiction. Furthermore, they show a 
long line of decisions in the District Court consistent 
with the appellee’s contentions which were followed by 
Mr. Justice Goldsborough. There being no decisions 
to the contrary and no decisions by this Court, the Dis¬ 
trict Court decisions establish a rule that is now bind¬ 
ing. 
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ARGUMENT. 

POINT I. 

Where a special bond is given by an executrix under 
code Section 264 (Title 29, Section 133), it is not neces¬ 
sary to prove a claim before the Probate Court or to 
bring a suit on the cause of action before suing on the 
special bond. 

This action is under the new Federal Civil Proced¬ 
ure Rules and under them it seems absolutely clear 
and uncontestable that it is not necessary to first obtain 
a judgment on the original cause of action, which was 
the note. It seems to be the consensus of opinion of 
the attorneys consulted that the right to sue on the 
special bond first is given absolutely by Rule 18 (b) 
in the first sentence thereof. Section (b) is as follows: 

“(b) JOINDER OF REMEDIES: FRAUD¬ 
ULENT CONVEYANCES. Whenever a claim is 
one heretofore cognizable only after another claim 
has been prosecuted to a conclusion, the two claims 
may be joined in a single action; but the court 
shall grant relief in that action only in accordance 
with the relative substantive rights of the parties. 
In particular, a plaintiff may state a claim for 
money and a claim to have set aside a conveyance 
fraudulent as to him, without first having obtained 
a judgment establishing the claim for money.” 

The act promulgating the new rules provides: 

“Said rules shall neither abridge, enlarge, nor 
modify the substantive rights of any litigant. 
They shall take effect six months after their 
promulgation, and thereafter all law's in conflict 
therewith shall be of no further force or effect.” 
(June 19, 1934, c. 651, sec. 1, 48 Stat. 1064; U. S. 
C. A. Title 28, Sec. 723 (b)).. 
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D. C. Code 1901, sec. 264 (1929 Code, Title 29, sec. 
133), providing for the special bond and suit, is the 
same as the Act of Maryland of 1798, Chap. 101, subch. 
14, sec. 6 (see Comp. Stat. D. C. p. 19, sec. 80). 

D. C. Code 1901, sec. 297 (1929 Code, Title 29, sec. 87) 
regulating suits on general bonds of executors and 
administrators is the same as two Maryland statutes, 
which are combined, viz., Act of Maryland of 1798, Ch. 
101, subch. 3, sec. 10 (see Comp. Stat. D. C. p. 8, sec. 18) 
and Act of Maryland of 1720, Ch. 24, sec. 2 (see Comp. 
Stat. D. C. p. 8, sec. 19). 

Sec. 2 of the Act of 1720 is that part of D. C. Code 
1901, sec. 297, beginning about the middle of the section 
with the words, “No creditor shall be entitled / 9 etc. 
and extending to the end. 

In Duvall v. Snowden, 7 Gill. & Johnson (Md.) 430, 
Mr. Alexander, a prominent Maryland attorney, urged 
the Court in his brief to hold that there must be a suit 
on the original cause of action against the executor 
under Sec. 2 of the Act of 1720 before there could be a 
suit on the special bond under sec. 6 of the Act of 
1798, but the Court was not persuaded and held such 
suit was not required before suing on the special bond, 
and every case in the District Court of the District of 
Columbia has held the same and followed Duvall v. 
Snowden; the question has never been before this 
Court. 

The Court will note that the special bond statute 
required it to be conditioned on three things as follows 
(we insert the figures): 
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“conditioned (1) to pay all the debts and just 
claims against the testator’’ (that does not mean 
or require that they be reduced to judgment); (2) 
“and all damages which shall be recovered against 
him as executor” (there is where there may be a 
suit); and (3) “and all legacies bequeathed by the 
will.” 

Then below it states that the executor shall be an¬ 
swerable for the full amount of (1) all debts, (2) 
claims, (3) and damages that may be recovered against 
him as executor as if he were sued in his own right or 
(4) and any legatee may recover the full amount of 
his legacy. 

Prior to the Civil Procedure Rules the proper pro¬ 
cedure was, and the practice in Maryland, from which 
we derive the statute, and in the District of Columbia, 
has been, to bring an action on the special bond without 
first having obtained the judgment on the original 
cause of action. The D. C. Code, 1901, section 264 
(1929 Code Title 29, section 133) was the act of Mary¬ 
land of 1798, chapter 101, sub-chapter 14, section 6, 
and it is the one authorizing the giving of the special 
bond. 

State Ex Rel. Duvall v. Snowden , 7 Gill & Johnson 
(Md.) 430, decided in 1836, was a suit against the 
surety on a special bond and it was the first suit, there 
not having been a suit on the original cause of action 
against the executor, who was the residuary legatee, 
who had given a special bond under the above action. 
It was contended that before there could be a suit 
against the surety on the special bond there would have 
to be a suit and judgment against the executor under 
the Maryland Act of 1720, chapter 24, section 2, which 
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is now Maryland Code Article 93, section 107, and 
D. C. Code, 1901, section 297 (New .Code Title 29, sec. 
87) but the Court denied this contention holding that 
it was unsound. 

The Court said in fact: 

“By entering into such a bond he (executor) 
becomes absolutely bound for the payment of all 
debts of the testator in the same manner as if 
they were debts due from him, in liis personal or 
individual capacity, and the bond differs in noth¬ 
ing, from a bond given for the payment of his own 
debts ,’ 9 except the limitation of what debts he shall 
pay. 

This construction of the Maryland statute, was 
adopted by Congress as the construction of the Act 
when Congress enacted the Act as a law for the Dis¬ 
trict of Columbia and the construction is obligatory on 
the Courts. Hartford Accident & Indemnity Co. v. 
Hoage, 66 App. 1). C. 154, 85 P (2d) 411. 

Accordingly the Maryland construction in Duvall 
v. Snowden was followed in Johnson v. Bunch, Law 
No. 81,099, in the Supreme Court of the District of 
Columbia, now the District Court. In this case the 
defendants demurred and contended that there must 
be a suit and judgment against the administrator on 
the original cause of action before there could be a 
judgment against the administrator on the special 
bond. Extensive briefs were filed by both sides. Percy 
Marshall and Dick Welford, capable and prominent 
attorneys, in their brief for plaintiffs stated in refer¬ 
ence to Duvall v. Snowden, above: 

“In that case the contention was raised that be¬ 
fore a suit could be instituted on the (special) bond 
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a judgment should have been recovered on the 
original cause of action against the executor as 
such, but the Court of Appeals of Maryland in 
holding that the contention was not sound, said 
(p. 433), ‘We think the Court below manifestly 
erred in the decision pronounced by them in this 
cause. The ground of the error of that opinion 
seems to have been in ascribing to the bond upon 
which this suit was instituted, all the qualities 
and attributes of the ordinary executional bond 
required by the testamentary laws of this State. 

# # • # • 

“ ‘Under this aspect of the case it is difficult to 
conceive why a compliance with the provision of 
the Act of i720 Ch. 24, should be requisite as a 
preliminary to the legal liability of the surety in 
such bond.’ ” 

The Principal’s liability was not qualified. 

Thus the Maryland Court construed not only the 
Maryland statute which became our Code 1901, Section 
264 (Title 29, section 133) but also our Code 1901, 
section 297 (Title 29, section 87) and determined that 
section 297 did not apply to special bonds. This sec¬ 
tion of the Maryland Code was set out in the brief 
before Mr. Justice Adkins in Johnson v. Bunch and 
Mr. Justice Adkins overruled the demurrer. Then 
the defendants pleaded. 

In Van Ingen & Co. v. Downey, 60 W. L. R. 409, 
Law No. 81,041, there had been no suit on the original 
cause of action and the action was brought against 
the executrix shortly after qualification. The defend¬ 
ant pleaded that there could not be a suit on the- 
special bond until 13 months after the qualification. 
The plaintiffs were represented by Kenyon and Mac- 
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Farland, able and prominent attorneys, and extensive 
briefs were filed by both sides on the demurrer to the 
plea. Then the Court, Mr. Justice Adkins sitting, had 
the Register of Wills make a recommendation, which 
was an extensive and very able brief, discussing the 
entire question written by Mr. Mersch and approved 
by Major Cogswell, recommending that the demurrer 
to the plea be sustained as the plaintiffs were entitled 
to sue on the special bond immediately on its being 
filed. The Court, on that brief and recommendation, 
sustained the demurrer to the plea. This decision in 
effect, if not in fact, held that there did not have to 
first be an action on the original cause of action. 

Stewart v. Smith, No. 85,086 in the District Court, 
was filed by Attorney Edwin C. Dutton, Esq., promi¬ 
nent attorney and capable professor of one of our 
universities, and was against the administrator on 
the special bond without first having obtained a judg¬ 
ment on the original cause of action. The declaration 
set out the original note which was secured by a deed 
of trust and also the special bond, as both were also 
set out in Johnson v. Bunch, Law No. 81,099, and are 
set out in the complaint in the case at bar. 

Lincoln National Bank v. The Administratrix and 
Fidelity Casualty Company as surety, Law No. 86,236, 
was a suit on a special bond and there had not been any 
prior action on the original cause of action. An affi¬ 
davit of defense was filed and the Court held there 
was no defense stated and the plaintiff was given 
judgment, which was paid. Mr. George Francis Wil¬ 
liam was attorney for the plaintiff, and he is an able 
lawyer who was formerly auditor of the District Court. 
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Lincoln Bank v. Chamberlain, Law No. 86,236, re¬ 
ferred to another action on the same bond, John Lewis 
Smith v. Chamberlain, Law No. 86,235. Mr. John 
Lewis Smith was formerly District Attorney and a 
prominent attorney in Maryland and the District. 

While it doesn’t affirmatively appear whether or not 
the question that there should have been a prior suit 
on the original cause of action was raised or argued, 
yet if such was the case it was decided that such suit 
was not necessary. If such defense was not made, it is 
evident that Messrs. Clephane and Latimer, the capable 
attorneys who represented the surety company, did 
not think there was any merit in such a contention 
and did not make the defense. 

State Ex Rel Wroth v. Nichols, 10 Grill & Johnson 
27 (Md.) which we understand from the opinion was 
the first suit, there not having been a judgment ob¬ 
tained on the original cause of action, held an executor 
personally bonmd on such special bond, regardless of 
whether or not there were any assets. 

We have not found any case in the District Court 
where there was a suit on the original cause of action 
and then on the special bond, and it is not necessary 
to set out other cases where the first suit was on the 
bond as in this action. 

It is the well recognized rule and practice in this 
District to first sue on the special bond as held by the 
Maryland Court of Appeals in Duvall v. Snowden. 

Duvall v. Snowden is obligatory on this Court, for 
in Hartford Accident & Indemnity Co. v. Hoage, 66 
App. 154 at 156; 85 F (2d) 411, the Court said: 
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“It is familiar law that whenever Congress, in 
legislating for the District of Columbia, has bor¬ 
rowed from the statutes of a state provisions which 
have received in that state a known and settled con¬ 
struction before their enactment by Congress , that 
construction will be deemed to have been adopted 
by Congress together with the text which it ex¬ 
pounded, and the provisions will be construed as 
they were understood at the time in the State. 
Capital Traction Co. v. Hof, 174 U. S. 1, 19 S. 
Ct. 580, 43 L. Ed. 873; see, also, Henrietta Min. 
& Mill. Co v. Gardner, 173 U. S. 123,19 S. Ct. 327, 
43 L. ed. 637; Brown v. Walker, 161 U. S. 591, 16 
S. Ct. 644, 40 L. Ed. 819; Marlin v. Lewallen, 276 
U. S. 58, 48 S. Ct. 248, 72 L. Ed. 467.” 

In United States v. Hermanos, 209 U. S. 338, 52 L. 
Ed. 821, the Court said: 

“And we have decided that the re-enactment by 
Congress without chcmge, of a statute which had 
previously received long-continued executive con¬ 
struction , is an adoption by Congress of such con¬ 
struction. United States v. G. Falk & Bro., 204 
U. S. 143,152, 51 L. Ed. 411, 414, 27 Sup. Ct. Rep. 
191.” 

In Bardwell v. Petty, 52 App. D. C. 310, at 311, 286 
Fed. 772, the Court held and said: 

“Moreover, on June 30, 1902, (32 Stat. 547), 
the Congress, which is presumed to know the ju¬ 
dicial interpretation put upon its legislation, de¬ 
liberately amended its Act of June 19, 1878, but 
did not amend away or modify in any particular 
the judicial interpretation given to the earlier act 
in Murphy v. Preston, supra. Congress having 
the opportunity to meet the decision of the Court 
in Murphy v. Preston, and, having declined to do 
so, we must assume that that decision met with 
legislative approval.” 

“Legislation once judicially, or even adminis¬ 
tratively, interpreted, if left for a long period of 




20 


time unchanged, unmodified, or unamended, may 
well justify the conclusion that the judicial or 
administrative interpretation was in accord, and 
not at variance, with the legislative intention. 
Stuart v. Laird, 5 U. S. (1 Cranch) 298, 308, 2 L. 
Ed. 115; United States v. Midwest Oil Co., 236 
U. S. 469, 473, 35 Sup. Ct. 309, 59 L. Ed. 641; 
United States v. Baruch, 223 U. S. 191, 200, 32 
Sup. Ct. 306, 56 L. Ed. 399; Edwards v. Darby, 
25 U. S. (12 Wheat.) 206, 209, 6 L. Ed. 603; Hahn 
v. United States, 107 U. S. 402, 406, 2 Sup. Ct. 
494, 27 L. Ed. 527; United States v. Philbrick, 120 
U. S. 52, 59, 7 Sup. Ct. 413, 30 L. Ed. 559; Robert¬ 
son v. Downing, 127 U. S. 607, 613, 8 Sup. Ct. 1328, 
32 L. Ed. 269; United States v. Healev, 160 U. S. 
136, 141, 16 Sup. Ct. 247, 40 L. Ed. 369 United 
States v. Hermanos, 209 U. S. 337, 339, 28 Sup. 
Ct. 532, 52 L. Ed. 821; Komada v. United States,. 
215 U. S. 392, 396, 30 Sup. Ct. 136, 54 L. Ed. 249. 

“The construction given to the act of 1878 in 
Murphy v. Preston, standing as it has for so many 
years unmodified and unreversed, should not be 
changed at this late day, and must be considered 
as stare decisis. To hold otherwise would leave 
little or no application for a very sound, wise, and 
meritorious legal principle designed to settle defi¬ 
nitely questions of law, and to protect the rights 
of citizens who, in the acquisition of property and 
the assumption of responsibilities, have accommo¬ 
dated themselves to the law as interpreted. ” 

See Wilbur v. Texas Co., 59 App. D. C. 275; 40 F 
(2d) 787; Comm. Bank v. Lucas, 59 App. D. C. 317 at 
318; 41F (2d) 111; Norfolk & Co. v. O. D. Baggage Co., 
99 Va. Ill; 37 S. E. 784; Mangur vs. McClelland, 93 
Ya. 786; 22 S. E. 364. 

In Clawans v. Sheetz, 67 App. D. C. 366; 92 F (2d) 
517, the Court held that an account did not have to be 
proven before a suit could be brought on it and that 
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the special statute of limitations was not applicable, 
and that the decisions in Maryland have a bearing on 
the construction of our Code. The Court said: 

‘‘This court has declared that ‘the Maryland 
Act of 1798 superseded the common law in that 
State, and became the law of this District,’ and 
that the decisions of the courts of that state have 
a bearing upon the construction of the District 
Code, ‘inasmuch as our (testamentary) law was 
taken largely from that State. ’ Berry & Whitmore 
Co. v. Dante (1915) 43 App. D. C. 110. See, also, 
Tuohy v. Hanlon (1901) 18 App. D. C. 225; Robe¬ 
son v. Niles (1889) 7 Mackey (18 D. C.) 182,193.” 
• * * • # 

“We now come to section 330 (D. C. Code 1929, 
T. 29, sec. 193), which provides that no executor 
or administrator shall discharge any claim against 
his decedent (otherwise than at his own risk) un¬ 
less the same be first passed by the probate court, 
or unless properly proved. This section was de¬ 
signed to relieve the executor or administrator 
from liability if he should elect to pay claims pass¬ 
ed by the probate court, or properly proved. As 
we said in Miniggio v. Hutchins, 43 App. D. C. 
117, ‘under section 330 of the Code * * # the ap¬ 
proval of a claim properly proved relieves the 
executor or administrator from liability if he 
elects to pay it; but, by section 342 (D. C. Code 
1929, T. 29, sec. 206) he may contest it at law, and, 
in such action, the approval of the probate court 
by section 343 (section 207) is deprived of even 
evidentiary effect.’ In our view there is nothing 
in section 330 which prevents suit on a claim which 
has never been exhibited to the executor legally 
authenticated nor passed by the probate court.” 
(all italics in this brief are supplied.) 

Hartford A & I Co. vs. Hoage above makes the con¬ 
struction of specific sections by the Maryland Court 
prior to adoption obligatory on the District Courts as 
part of such sections, while Clawans vs. Sheetz gives 
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all the Maryland Administration Statutes and the Con¬ 
struction thereof either before or after adoption “a 
bearing upon the construction of the District Code”. 

The Hartford case is controlling in the instant case. 

We think a careful study of the three Massachusetts 
cases of Jenkin vs. Wood, 134 Mass. 115; 140 Mass. 
66-2 N. E. 780; 144 Mass 238; 10 N. E. 818 will con¬ 
vince anyone they are in accord with Duvall vs. John¬ 
son and that it as followed by the District Court de¬ 
cisions has foreclosed further discussion of the rule in 
this District. 

In Thomas v. White, 12 Mass. 369, the action was 
the first action, it was on the special bond and there 
was no prior action on the original cause of action; we 
have examined the complaint in this case. 

In Kraemer v. Kraemer, 52 Kan. 597; 35 Pac. 214, 
which cited and followed the Maryland case of Duvall 
vs. Snowden above, the opinion indicates that there 
was no prior suit on the original cause of action but 
the first suit was on the special bond. 

There was the same situation and decision in Durfee 
v. Abbott, 50 Mich. 278; 15 N. W. 454 and in Bowler 
v. Emery, 29 R. I. 310; 70 Atl. 7. Also in Olsen v. 
Royen, 75 Minn. 228; 78 N. W. 818. 

The two Durfee vs. Abbott cases 50 Mich. 278 and 
479; 15 N. W. 454 and 559 were not overruled (Ap¬ 
pellant’s Brief p. 21) by Lafferty vs. Bank, 76 Mich. 
35; 43 N. W. 34 but were distinguished as the Court 
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(p. 34) stated that no question arising in the Lafferty 
case had been decided in either of the other cases. 

Furthermore, the instrument sued on in this case is 
simply an undertaking under seal under the Act of 
April 19, 1920, Code 1901, Sec. 479 (a) and (b) (1929 
Title 3, section 3. See also section 2.) The technical 
requirements of the common law and former statutes 
as to bonds are not applicable to the special bond sued 
upon in this case. (See 1901 Code, sect. 480; 1929 Code 
Title 3, sect. 5). 

The undertaking itself provides for judgment on it 
in the same suit in the same Court. 

As appellant’s contention has been foreclosed in this 
District her first point is now without merit. 

POINT n. 

Appellant has not been harmed by permitting 
Balderston to testify at the trial because: 

A. It is not a violation of privilege for an attorney 
to identify a former client’s handwriting. 

B. Even if this was conceded to be error, it would 
be harmless since he merely identified signatures, the 
genuineness of which was admitted. 

A. Much stress is laid by appellant on the fact that 
Balderston was a witness although his testimony was 
limited to identification of decedent’s handwriting 
(B. 12, 20, 24, 25, 30, 33,34). 
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In addition to being unsound, appellant’s criticism is 
somewhat hypocritical since she had him identify ap¬ 
pellee’s signature, familiarity with which came to him 
as her former counsel in the instant case (R. 33). Fur¬ 
ther, she inquired of him in what purported to be 
cross-examination regarding still other matters in the 
Probate Court (R. 30, 31). 

Balderston had resigned from the Bar and with¬ 
drawn from the case two months before the trial so 
most of appellant’s citations are entirely irrelevant. 
The only aspect of her argument which merits a defi¬ 
nite reply is that regarding the applicability of the 
doctrine of privileged communication to this situation. 

Balderston did not know of the Doctor’s note trans¬ 
action with his sisters until after the Doctor’s death 
(R. 29, 32) and the appellant refused to give Balder¬ 
ston details about the notes (R. 32). 

It is erroneous to contend that **PRIVILEGE” ex¬ 
tends beyond a communication or disclosure made in 
contemplation of the particular confidential relation¬ 
ship. Be the parties husband and wife, doctor and 
patient or attorney and client the doctrine is limited 
specifically to revelations that would not be otherwise 
made (70 C. J. 175 and cases). 

Can a mere signature which would be on display to< 
innumerable people such as bankers, tradesmen, etc. 
in the daily course of existence be claimed as a part 
of a class of disclosures which a man would only make 
to his attorney behind closed doors. Common sense 
and the decisions give us an unequivocal negative re- 
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ply. Oliver v. Cameron, McArthur & M. (11 DC) 237 
holds at 243: 

“Thus an attorney may be compelled to testify 
‘as to the facts of his paying over to his client 
moneys collected for him; the execution of a deed 
by his client which he attested; a statement, made 
by him to the adverse partv; HIS CLIENT’S 
HANDWRITING’ etc. 1 Greenl. Ev. Sec. 245.” 
(Italics and caps ours.) 

Although the Code, Title 9, Sect. 20 provides for the 
communications made to physicians being confidential, 
this Court in Kaplan vs. Manhattan Life Insurance 
Company, 68 WLR 197; 109 F (2d) : ^0 Apps. 

D. C. (December 1939) held: 

“But a properly authenticated (hospital) rec¬ 
ord of the patient’s name, address, age, etc., is ad¬ 
missible provided there is no disclosure of diagno¬ 
sis or treatment.” 


This clearly shows the limitations intended in the 
doctrine of “privileged communications”. 

Tutson vs. Holland, 60 App. D. C., 188, 190 (cert, 
denied, 284 U. S. 632; 76 L. Ed. 538; 52 S. Ct. 21) says: 

“All that appears is that the witness, as counsel 
for plaintiff, received several communications 
from defendant which he transmitted to his client. 
This we think could properly be shown. The state¬ 
ments made by his client which he was asked to 
repeat were all statements made in the presence 
of defendant at a conference in which the three 
participated. In these circumstances, the state¬ 
ments were not privileged, nor were they within 
the scope of confidential communications which 
courts protect. The ride of privileged communi¬ 
cations arose in order that a party might with 
safety completely inform his attorney as to the 
matters in which he is employed to the end that 
the attorney might act with full understanding 
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of them. The limits of the rule, however, are well 
defined, and as its tendency is to stifle a full dis¬ 
closure of the truth, courts have been careful to 
confine it within its legitimate scope, and so it has 
been held that the rule does not apply to the dis¬ 
covery of facts within the knowledge of an attor¬ 
ney which were not communicated by a client, 
though he became acquainted with such facts while 
engaged as attorney for the client.* ’ (Italics sup¬ 
plied.) 

In Glover vs. Patten, 165 U. S. 394, 41 L. Ed. 760, it 
was held that in a will contest, communications from 
the deceased testator to his attorney were admissible. 

See also 28 R. C. L. Page 558 and Johnson vs. Dav- 
erne, 19 Johnson, (NY) 134; 10 Am. Dec. 198 where an 
attorney was permitted to identify his client’s hand¬ 
writing. 

B. Even if this were conceded to be error, it would 
certainly be harmless since it is not seriously denied 
that these signatures were genuine, in fact they were 
admitted in appellant’s 6th defense where she alleged 
(R. 7, 8) “and that the note herein relied upon to sup¬ 
port the claim of said Louise A. Hawley was made” and 
delivered to said Louise A. Hawley without any con¬ 
sideration whatsoever”: Except the third Defense (R. 
6), none of the other six defenses (R. 6-9) deal with 
its execution. 

In fact defendant admitted the note’s validity by 
promising to pay it in full (R. 88) and paying interest 
on 6 occasions (R. 4 (list of payments), R. 47, 54 (ad- 
tn’ssions) R. 83-94 (letters enclosing payments of in¬ 
terest and promising more) R. 58-65 (identification of 
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letters by appellant)). See reference to other Admis¬ 
sions in Statement of the Case, above. 

It would accordingly seem that Appellant’s point 
two has no merit. 

POINT in. 

The retaining of the collateral stock by the appellee 
was not an acceptance of it as payment of the note and 
the collateral agreement did not so make it. The ap¬ 
pellant’s contention that it was a payment raised a 
question of fact on which the evidence was taken and 
the lower Court made a finding against the appellant 
on the evidence, which is binding on this Court as a 
fact 

The appellant’s contention in her third point is 
utterly void of merit, which does not require any 
reply, but counsel will state the facts and applicable 
law. 

The lower Court made, dictated and entered a finding 
of fact at the conclusion of the defendant’s testimony 
on the motion to dismiss (E. 36, 37) and also made 
findings (R. 11) and conclusions of law (R. 15 and 
16) at the end of the trial. 

The collateral memorandum will be strictly construed 
against the appellant, as it was drafted by Dr. Hawley, 
who was the brother of and acting as trustee for the 
appellee and borrowed trust funds belonging to her, 
which were still in his hands. There is no showing that 
the stock was at any time worth the value of the note. 
Besides, the appellant offered to pay the note when it 
became due March 1,1930 or let it run, and the appel- 
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lant and the appellee let the note run. The appellant 
paid the interest on the notes and collected the divi¬ 
dends on the stock. 

Appellant wrote appellee and her sister on February 
1, 1930 (R. 89) offering to pay the notes when due 
March 1, 1930 or to let the notes run or be renewed. 
Accordingly the appellant paid interest on the two 
notes until January, 1931, when she paid Atty’s 
note in full and took back 45 shares. Then she con¬ 
tinued paying interest on appellee’s note until January 
5, 1933; if there was not a written agreement, there 
is certainly an oral and implied agreement that the note 
should be renewed or continued and payments made 
and the stock should remain as collateral. Appellant 
testified (R. 41) that she knew of part of the collateral 
agreement when she paid Attv and does not say she 
did not know of same prior thereto. 

The memorandum says the notes were put up “as 
security” to Dr. Hawley’s note. The 45 of the 65 
shares put up were released when appellant paid Miss 
Atty’s note for $4,300. The collateral agreement pro¬ 
vides “in case of my failure to pay these notes the 
stock becomes their property,” but note that it then 
says, “When notes are paid the stock is to be returned 
to me.” All that this could mean would be that after 
the note became due the appellee was entitled to the 
dividends and not the appellant, but when the note 
was finally paid, the stock would go back to Dr. Hawley 
or the appellant. There was no power of sale in the 
collateral agreement; consequently, no title to the stock 
could have passed to appellee save by a decree in equity 
enforcing the lien and without which the corporation 
would not have transferred the stock on its books. 
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The Court below found against the appellant on the 
questions of fact and intentions of the parties and it is 
purely a question of fact and binding on this Court. In 
17 R. C. L. 608-9, the rule is stated: 

“But it is generally held that the question 
whether a lien has been waived is one of intention 
to be gathered from the relation of the parties and 
the circumstances of the case. Cordova v. Hood, 
17 Wall. 1, 21 U. S. (L. ed.) 587; Clower v. Raw¬ 
lings, 9 Smedes & M. (Miss.) 122, 47 Am. Dec. 108. 
And see Lambert v. Nicklass, 45 W. V. 527, 31 
S. E. 951, 72 A. S. R. 828, 44 L. R. A. 561. Notes: 
35 L. R. A. (N. S.) 96; 16 Eng. Rul. Cas. 95, 140.” 

In Cordova v. Hood, 84 U. S. 1; 21 L. ed. 587, it was 
held that taking a note or a bond from the vendee with 
a surety is evidence of an intention to rely exclusively 
upon the personal security taken, and, therefore, pre¬ 
sumptively, an abandonment or waiver of a lien. But 
this raises only a presumption, open to rebuttal by 
parol evidence that such was not the intention of the 
parties. The Court said at page 588-9: 

“And we think the evidence in this case clearly 
shows that neither party to the deed understood 
that the vendor intended to take the note of Hood, 
Sr., and Hood, Jr., as a substitute for the lien.” 

8 C. J. 619, 620 states the rule: 

“In the absence of special circumstances making 
prompt action a duty, mere failure to enforce 
collateral security or a mortgage does not dis¬ 
charge an indorser or surety on a note or the 
maker” citing Granite Bank v. Richardson, 7 
Mete. (Mass.) 407; Ryan v. McConnell, 18 Ont. 
409. 

But 10 C. J. Secundum 783, par. 300, omits the words, 
“or the maker,” thus indicating that as the law now 
is the maker is never released. It cites Roberts v. 
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International Bank, 58 App. D. C. 87, in which the 
Court said: 

“We cannot agree with this view. The plain¬ 
tiff in error was liable as indorser upon the notes, 
and his liability was not reduced or modified in 
any manner by any provisions to be found in the 
deed of trust securing it, nor was the bank bound 
to look to the mortgaged property for the payment 
of the notes, nor did the provisions of the deeds 
of trust impose any obligation upon the holder 
of the note to save the property from a sacrifice 
sale under any prior deed of trust. 

“ ‘Merely as holder of the notes so indorsed, no 
duty was cast upon the plaintiff to look after or 
follow the cattle, even if the terms of the notes 
gave a lien upon any cattle. * * * After the notes 
became due and remained unpaid, the defendant 
was absolutely liable for their payment. He could 
not require the holder to pursue the maker or any 
security. His right was to pay the notes to the 
holder, and assume the control and collection of 
them himself.’ Franklin v. Browning (C. C. A.) 
117 F. 226, 228. 

“It requires no citation of authority to show 
that a negotiable note secured by mortgage upon 
land loses none of its attributes by reason of that 
fact. The mortgage is an incident of the debt 
and passes with its assignment. The debt evi¬ 
denced by the note gives character to the mortgage 
and protects it from the equities between mort¬ 
gagor and mortgagee on behalf of the bona fide 
holder of the note for value. The mortgage, with 
or without power of sale, detracts nothing from the 
quality of the debt which it secures, though it may 
add commercial value through its lien. That the 
note may recite or show upon its margin, which 
seems the general custom, that it is secured by 
mortgage or other lien, cannot affect the doctrine 
stated.” Brewer v. Slater, 18 App. D. C. 48, 57. 

“See Thorp v Mindeman, 123 Wis. 149, 101 N. 
W. 417, 68 L. R. A. 146, 107 Am. St. Rep. 1003: 
8 C. J. 458” 
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Conclusion. 

We have discussed the three points raised by the 
appellant in her brief, as we understand the rule to 
be that the appellant can only rely on the points set 
out in her statement of points to be relied upon in the 
brief in this Court. 

The Supreme Court in Helis v. Ward, 308 U. S. 365; 
84 L. ed. 240, has stated the rule as follows: 

“There was no intimation in the petition for cer¬ 
tiorari that a new trial should be granted in order 
to afford petitioner an opportunity to attack the 
competency and accuracy of the umpire’s report. 
It is well settled that this Court confines itself to 
the ground upon which the writ was asked or 
granted, the review here being no broader than 
that sought by the petitioner. Clark v. Williard, 
294 U. S. 211, 216, 79 L. ed. 865, 869, 55 S. Ct. 
356, 98 ALR 347; Helvering v. Tex-Penn Oil Co., 
300 U. S. 481, 498, 81 L. ed. 755, 766, 57 S. Ct. 
569; Washington, V. & M. Coach Co. v. National 
Labor Relations Bd., 301 U. S. 142, 146, 81 L. ed. 
965, 969, 57 S. Ct. 648. Accordingly, petitioner 
cannot now complain that he has not had his day 
in court and has been deprived of due process of 
law contrary to the Fourteenth Amendment. Due 
process of law is not concerned with mere after¬ 
thoughts.” 

Under the law in effect in the D. C. we feel that 
there is no merit in any of the contentions of the ap¬ 
pellant and that the appeal should be dismissed or 
affirmed. 

Respectfully submitted, 

RAYMOND M. HUDSON, 
MINOR HUDSON, 

GEOFFREY CREYKE, JR., 
FRANK M. CHAPIN, 

Attorneys for Louise A. Hawley, 
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BRIEF OF APPELLANT IN NO. 7253. 


Statement of the Case. 

This is an appeal from the Probate Court of the 
District of Columbia in Administration No. 39,199 from 
the order of June 22, 1938 (R. 12), dismissing a peti¬ 
tion of the appellant filed May 5, 1938, seeking the 
removal of the appellee as executrix and punishing her 
for contempt of Court for committing a fraud on the 
Court and for false representations under oath to the 
Court. The petition did not seek any relief for the 
appellant alone but only such relief as would benefit 
all creditors of the estate. 

The petition alleged (R. 6) that the decedent, Charles 
A. Hawley, died July 22, 1929 and the appellee was 
appointed executrix under the will with a $30,000 bond 
on August 27, 1929. On October 7, 1930 appellee, as 
executrix, filed a petition to be permitted to give a 
special bond in lieu of the administration bond and she 
alleged that all the debts of the estate had been paid 
except three, being Avery, Lamson and Balderston, 
amounting to $5,000 (R. 7), she well knowing at the 
time that the appellant’s note of $2,700 and another 
large note, which she did not mention, had not been 
paid, although she was paying interest on same her¬ 
self as executrix. These unmentioned debts were 
$7,000 or more and she had the special bond fixed at 
$6,000, which was just one-half of the total debts. 

Appellant alleged that the surety on the special' 
bond became insolvent in 1933 and its bond was under- 
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written by another surety company, which became in¬ 
solvent and was liquidated by the Insurance Depart¬ 
ment of New York, which insolvency was not reported 
to the Court (R. 7). 

But only sufficient is alleged about the $2,700 note 
of the appellant for the purpose of showing and to 
show that the appellee was familiar with the note and 
that she had been making payments on it before giving 
the special bond. No mention was made of the stock 
that was put up as collateral for this note, which would 
have been necessary if the appellant had been filing a 
claim against the estate on the note. 

The statement as to the note is not alleged or claimed 
to be the filing of a claim against the estate or against 
the special bond. 

The first and second prayers are for permission to 
file the petition and for a rule to show cause. The 
third prayer is to remove the executrix and for an 
accounting. The fourth prayer is that the appellee be 
punished for contempt (R. 8). 

No rule was issued but a motion was filed for the 
removal of the executrix, the appellee, and that she 
turn over all the property to a collector, receiver or 
administrator or give a special bond with good security 
and that she be punished for contempt. The special 
bond was not prayed for in the petition. Appellee 
filed objections (R. 10) claiming the petition was im¬ 
properly filed and that the appellant had no interest in 
the estate and alleged no facts to sustain the motion; 
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that no improper or illegal conduct was alleged; that 
the appellant had filed no claim against the estate and 
that the appellant cannot now file a claim against the 
estate. On argument of the motion Mr. Justice Gordon 
stated he would sign a decree removing the executrix 
and appointing an administrator but before the decree 
was presented to him, he changed his mind and refused 
to sign the decree. When asked why, he stated that 
such action was barred by the statute of limitations 
(R. 11,12). 

Thereupon appellant asked for a re-argument (R. 
11), asking to present authorities that it was not too 
late for the Court to enter a decree and stating that the 
appellant’s cause of action was on the special bond; 
it was not contended that the special bond was involved 
in this motion or that the appellant had any claim in 
the Probate Court. The Court denied the re-argument 
and entered a decree dismissing the petition and this 
appeal was taken (R. 13). 

BRIEF. 

Jurisdictional Statement. 

The lower Court, being a Probate Division of the 
District Court of the United States for the District 
of Columbia, had jurisdiction of the Petition for Con¬ 
tempt (R. 6) under the District Code 1901, Section 
61, 116, 117, 119 (1929, Title 18, Section 41, 116, 123, 
124). This Court has jurisdiction under the District 
Code 1929, Title 18, Section 26: Code 1901 Section 226. 
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SUMMARY OF ARGUMENT. 

POINT L 

Where an executrix, other fiduciary or individual, 
by a fraud on the Court, obtains possession and exclu¬ 
sive control of property from the Court, then in the 
interest of justice and to right all wrongs, the Court 
can at any time after the discovery of the fraud pur¬ 
sue the trust fund and retake possession and control 
of same. 


POINT IL 

Where the acts of an executrix are in contempt of 
the Court by obtaining property under perjured 
papers filed in the Court, the Court can and should 
punish said executrix for such contempt at any time 
after the discovery of the contempt 

One theory of the petition is that the $6,000 special 
bond was obtained when there existed $12,000 in debts 
(on $7,000 of which she was paying interest) on the 
perjured petition of the appellee, which freed a very 
large estate to her and thus worked a fraud on the 
Court and put the appellee in contempt of Court. This 
was not discovered by the Court until the filing of 
appellant’s petition and clearly any party who had 
had an interest in or against the estate was entitled to 
bring it to the Court’s attention and it then became 
the duty of the Court to punish such contempt. 

The other theory is that the appellee should be 
removed and she and the surety on her general bond, 
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the Fidelity and Deposit Company of Maryland, which 
is solvent, should be required to account on the basis 
that she, having obtained possession of the estate by 
working a fraud on the Court, should return the estate 
to the Court until it can investigate and determine 
whether or not there were other creditors than the ones 
then known. 

The appellant did not seek in this petition to file any 
claim against the estate but the petition was solely for 
the purpose of having the estate kept intact and all 
creditors protected until the Court could have an 
investigation and to punish the appellee for contempt. 

If fiduciaries are permitted to work a fraud on the 
Court as in this case and then not be punished by the 
Court, such action will be inducive to other and similar 
frauds on the Court bv other fiduciaries. 

In Metzger v. Milligan, 48 App. D. C. 156, in an action 
between an attorney and client, the Court held that the 
statute of limitations did not run until discovery of 
the fraud. In a later disbarment proceeding against 
the attorney, though there was no written opinion, 
counsel are informed that the District Court held that 
the attorney could not plead the statute of limitations 
against a client where there was fraud. 

The length of time during which fraud has been 
concealed and practiced is rather an aggravation of 
the offense than a circumstance to exclude relief. Bank 
of U. S. v. Beverly, 1 How. 134; Mischoud v. Girod, 4 
How. 503; 11 L. ed. 1076; McIntyre v. Pryor, 173 U. S. 
38; 43 L. ed. 606, affirming 7 App. D. C. 431. 
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Under the foregoing decisions the Court certainly 
could at any time after the discovery of fraud follow 
the trust estate, the control and possession of which 
had been taken from the Court through the perjured 
papers of the appellee, and retain the same until the 
Court investigated and determined what creditors, if 

v 

any, had been or would be damaged. 

On the question of punishment for contempt, we 
think the authorities are equally clear that in a case 
like the one at bar the Court could punish for contempt 
at any time without limit after the contempt was 
discovered; no one can contend that the Court could 
punish for a contempt before the Court had knowledge 
thereof. 

In Maynard v. United States, 57 App. D. C. 314 at 
316, the Court after quoting Eilenbecker v. Plymouth 
County, 134 U. S. 31; 33 L. ed. 801 to the same effect 
as its own decision, said: 

“In other words, the power of the court to 
punish for contempt by summary proceedings is 
not limited because of the criminal nature of the 
offense. A defendant in a contempt case is not 
entitled to trial by jury, except where such a right 
is expressly reserved by statute. In the absence 
of such a statutory restriction there is no depriva¬ 
tion of any constitutional right in subjecting him 
to trial by the court. In re Debs, 158 U. S. 564, 594, 
15 S. Ct. 900, 39 L. Ed. 1092; Hunter v. United 
States, 48 App. D. C. 19.” 

In re Debs, 158 U. S. at 594; 39 L. ed. at 1106, the 
Court said: 

“In Watson v. Williams, 36 Miss. 331, 341 it was 
said: ‘A court without the power effectually to 
protect itself against the assaults of the lawless, or 
to enforce its orders, judgments, or decrees against 
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the recusant parties before it, would be a disgrace 
to the legislation and a stigma upon the age which 
invented it.’ In Cartwright’s Case, 114 Mass. 230, 
238, we find this language: ‘The summary power 
to commit and punish for contempts tending to 
obstruct or degrade the administration of justice 
is inherent in courts of chancery and other supe¬ 
rior courts, as essential to the execution of their 
powers and to the maintenance of their authority, 
and is part of the law of the land, within the mean¬ 
ing of Magna Charta and of the twelfth article of 
our Declaration of Rights.’ ” (Italics supplied.) 

In re Siegler, 31 F (2d) 972 (CCA-2) the Court held 
that a petition to adjudge bankrupt in contempt for 
failure to comply with turnover order brought within 
six months after bankrupt was released from prison, 
in which he was incarcerated for concealing assets, 
which was about one year and three months after effec¬ 
tive date of turnover order, held not barred by laches; 
Bankruptcy Act, sec. 29 (d), 30 Stat. 554, relating to 
prosecution of offense under Bankruptcy Act being 
inapplicable, as contempt proceeding in question is. 
civil contempt. The Court said: 

“The bankrupt claims also that, because one 
year and between two and three months elapsed 
after the effective date of the turnover order be¬ 
fore the bringing of the petition to adjudge him 
in contempt, the right to maintain the petition 
has been lost by lapse of time. He would apply 
a time limit of one year, because the prosecution 
of offenses arising under the Bankruptcy Act is 
so limited. Section 29D, Bankruptcy Act (30 Stat. 
554). He readily admits, however, that there is 
a difference between a criminal contempt and one 
of a civil nature like this, where the action of the 
court is coercive rather than punitive, but believes 
the case of Gompers et al. v. United States, 232 
U. S. 604, 34 S. Ct. 693, 58 L. Ed. 1115, respecting 
limitation, is as applicable to a civil as to a 
criminal contempt. Yet he concedes that there- 
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is no authority to be found for his position, and 
we can see no good reason why there should be.” 

In Brosnan v. Brosnan, 55 App. D. C. 309, it was 
held that an administrator was removable for con¬ 
cealing assets and the corollary would seem to be 
that where an executrix concealed the debts and ob¬ 
tained the release of the estate on a special bond less 
than the debts, she would likewise be removable for 
such an offense. 

The appellee seems to have concealed from the Court 
the equity of the estate in the C. L. Frame Dental Sup¬ 
ply Company stock that was put up as collateral with 
the appellant’s note, although she reported 65 shares 
of such stock, which she claims she owns individually 
as survivor, which she found in Dr. Hawley’s papers. 
Although this is not alleged in the petition, it is shown 
in the probate record, part of which is in this appeal 
and part in appeal No. 7491 (R. 101). At the time 
that the appellee was appointed executrix the appellee 
collected the dividends on the stock and we do not 
find that she reported same to the Court. 

Counsel submit that the order appealed from should 
be reversed with instructions to the lower Court to 
proceed with such discipline of the appellee as the 
Court may deem proper and to investigate and see if 
it is now necessary to remove the executrix and appoint 
an administrator in order to protect all creditors. 

Respectfully submitted, 

RAYMOND M. HUDSON, 
MINOR HUDSON, 

GEOFFREY CREYKE, JR., 
FRANK M. CHAPIN, 

Attorneys for Appellant, 




